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Pursuit of equality as the essence of labour law’

Dazenie do rownosci jako istota prawa pracy

Abstract

The author puts forward that the pursuit of equality, which
is a general determinant of the contemporary shaping of
social relations, has always constituted one of the main, and
perhaps the most significant reason for the existence and
development of labour law as a separate branch of law, and
for its expansion. She points out that in the early days of
labour law, the legal institutions forming the core of this
field on the basis of civil law, in addition to ensuring safe
and healthy working conditions, were aimed at removing
the discrepancy (dissonance) between equality in the
formal sense (equivalence) and inequality in the material
sense of the subjects of legal relations in connection with
the performance of subordinate work. Their sense boils
down to the restriction of the principle of freedom of
contract, so that "negotiation" of employment conditions
can only take place above (not below) the standard set by
the labour law. The author also stresses that in the last
decades of the twentieth century, however, the equality
aspect of labour law moved into a second phase. A feature
of this phase is the accentuation of the need not only to
level the privilege of the employer over the employee as the
stronger party of the employment relationship, but also to
remove inequalities between the employees themselves in
matters related to the employment relationship resulting
from different treatment by the employer of the individual
persons employed by him or her. The "levelling" restriction
of the principle of freedom of contract nowadays no longer
involves only the prohibition of employers to employ
workers below the standards set by semi-imperative norms
of labour law, but also entails the prohibition to apply
different standards of employment to some workers than to
others without a legitimate reason.

According to the author, the equality aspect is also the
flywheel of the formation of a new field of law, which we
call employment law, whose subject matter is generally
understood to be the regulation of social relations
involving the provision of non-subordinate work.
However, the essence of employment law, at least in its
current, initial (germinating) form, is largely based on the
uniformization (equalization) of certain elements of the
protection of persons providing work on bases other than
employment relationships with the protection standards
inherent to labour law.
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Streszczenie

Autorka stawia teze, ze dazenie do réwnosci, bedace
ogélnym wyznacznikiem wspdfczesnego ksztattowania
stosunkéw spofecznych, stanowito i stanowi nadal jedna
z gtéwnych, a by¢ moze najistotniejsza, racje bytu i roz-
woju prawa pracy jako odrebnej gafezi prawa i jego eks-
pansji. Wskazuje, ze w poczatkach prawa pracy instytucje
prawne tworzace na pniu prawa cywilnego zrab tej dzie-
dziny, obok zapewnienia bezpiecznych i higienicznych
warunkéw pracy, miaty za zadanie usuniecie rozbieznosci
(dysonansu) pomiedzy réwnoscia w sensie formalnym
(réwnorzednoscig) a nieréwnoscia w sensie materialnym
podmiotéw stosunkéw prawnych zwiazanych z wykony-
waniem pracy podporzadkowanej. Ich sens sprowadza sie
do ograniczenia zasady swobody uméw do mozliwosci
,negocjacji” warunkéw zatrudnienia tylko powyzej (nie
nizej) niz wyznaczony prawem pracy standard. Autorka
podkresla réwniez, ze w ostatnich dekadach XX w. row-
noSciowy aspekt prawa pracy przeszedt jednak w druga
faze. Cecha tej fazy jest akcentowanie potrzeby niwelacji
nie tylko uprzywilejowania pracodawcy wzgledem pra-
cownika jako silniejszej strony stosunku pracy, ale takze
usuniecie nierébwnoéci pomiedzy samymi pracownikami
w sprawach zwiagzanych ze stosunkiem pracy wynikaja-
cych z odmiennego traktowania przez pracodawce po-
szczegblnych os6b przez niego zatrudnianych. ,Wyréw-
nawcze” ograniczenie zasady swobody uméw obecnie
nie sprowadza sie juz jedynie do zakazu zatrudniania pra-
cownikéw przez pracodawcéw ponizej standardéw wy-
znaczonych semiimperatywnymi normami prawa pracy,
lecz takze do zakazu stosowania innego standardu zatrud-
nienia wobec jednych pracownikéw wzgledem drugich
bez uzasadnionej przyczyny. Wedtug autorki aspekt réw-
nosciowy stanowi takze koto zamachowe ksztattowania
sie nowej dziedziny prawa, ktéra okreslamy mianem pra-
wa zatrudnienia, przez ktérego przedmiot na ogét rozu-
mie sie regulacje stosunkéw spotecznych zwiazanych ze
Swiadczeniem pracy niepodporzadkowanej. Istota prawa
zatrudnienia, przynajmniej w obecnym, poczatkowym
(kietkujacym) ksztatcie, w duzej mierze zasadza sie jednak
na uniformizacji (wyréwnaniu) niektérych elementéw
ochrony o0séb zatrudnionych w ramach innych niz pra-
cownicze stosunkéw Swiadczenia pracy ze standardami
ochronnymi wtasciwymi prawu pracy.

Stowa kluczowe
prawo pracy, rownos¢
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The concept of labour law

What labour law is and what constitutes the basis for its
autonomy as a branch of law has been the subject of
numerous analyses in the doctrine.

This issue is closely related to a more general problem
of dividing the entire legal matter into smaller
components called branches of law, and more specifically,
with the problem of determining an adequate criterion for
such a division. Two chief bases for this division are still
employed. One is the method of regulating social
relationships (e.g. the non-authoritarian method, based
on equality of the subjects of social relationships, vs. the
authoritarian method, where one side authoritatively
decides on the rights and obligations of the other party to
a social relationship). The other one is the criterion of the
object of legal regulation, that is the criterion of the scope
of reference (the object of legal influence).

The criterion of the method of regulating social
relationships is traditionally the basis for the division of
all law into private and public (in other approaches: into
civil and administrative). The criterion of the object of
regulation, on the other hand, is used to distinguish such
branches of law as criminal law (where the object of
regulation are social relationships connected with the fact
that some individuals commit socially dangerous acts);
family law (social relationships within the family), and
labour law (social relationships connected with the
voluntary performance of subordinate work for another
entity). Very often both these criteria are applied in
parallel, with one adopted as the leading one and the
other as auxiliary.

This issue is further complicated by the fact that some
sets of legal norms with a shared scope of influence (that
is: a shared object of regulation) simultaneously apply
civil and administrative methods, or a combination of the
two (Zielinski, 1986, pp. 7-13, Jonczyk, 1984, pp. 12-14;
Wyka, 2010, pp. 141-159; Pigtkowski, 2009, pp. 81-82;
Jarosz-Zukowska, 2015, pp. 137-143). This is how labour
law is viewed nowadays, although its autonomy and
independence of other branches in the legal system are
strongly emphasized (Wyka, 2010, p. 145).

The foregoing introductory remarks should be
complemented with the commonly accepted definition of
labour law, which states that labour law is a set of norms
regulating the subordinate labour relations and other
social relations legally connected to them.

The essence of labour law

Essence (Latin: "essentia") is a concept central not only to
philosophy, and chiefly to ontology and epistemology, but
also to other sciences. In the broadest possible terms, the
purpose of all sciences, both theoretical and empirical, is
— directly or indirectly — "to enquire into the essence of
this or that" (Kotarbinski, 1986, p. 379). What is meant by
"essence,” "the essence of a thing," "essential
characteristic," etc. has been pondered since the dawn of
classical philosophy, that is, since the Socratic times.

How the concept of "essence" functioned before and
continues to function today is perhaps most accurately
characterized by John Locke, who understood by
"essence" "that which causes an entity to be what it is, or to
be at all" (Locke, 1689, book III; Jones, 2020).

A defence of the thesis articulated in the title of this
paper with the application of this definition requires
a demonstration that the fact that labour law exists as
a separate branch of law and that it is characterized by
certain properties distinct from other branches of law is
due to the fact that one of the main, and perhaps the
most essential, element of its impact is the "pursuit of
equality."

Yet to prove the truthfulness of this thesis, some
preliminary establishments must be made first.

At the outset, it should be emphasized that not all
legal relations concerning the provision of subordinate
work regulated by labour law are of equal importance
and significance. The fundamental institution of labour
law is the employment relationship, and the basic subject
of its regulation are the rights and obligations of the
parties to this relationship (employment relationship
law).

All other relations of labour law (administrative
relations of labour law; collective labour relations or
procedural labour relations) are derivative to it
(Swi@cicki, 1957, p. 17; Zielihski, 1986, pp. 14-19; Wyka,
2010, pp. 144-145) and, according to some authors, even
subsidiary (Kolasinski, 1997, pp. 19-20). Their existence
is conditioned by the existence of the employment
relationship. In this sense, legal regulations which refer to
them only supplement the law of the employment
relationship.

These "supplementary" labour law regulations include
collective labour law (regulations relating to the
relationship between the employer or employers'
organization and the employees' representation; cf. more
on this: Hajn, 2013, p. 24), labour administration law (e.g.
labour inspection regulations) and procedural labour law
(regulations relating to the settlement of labour law
disputes).

Hence, in seeking the "essence" of labour law, it is
necessary to focus primarily on the set of those norms of
labour law that concern the employment relationship.

The object of the employment relationship has
already been mentioned. The subjects of this
relationship are the employing entity (employer) and the
employed person (employee), while its content is the
entirety of rights and duties of these entities. The
fundamental element of this relationship, from the point
of view of the evaluation of what labour law is and what
it is aimed at, is the content of the labour relationship,
and more specifically: the method (mechanism) applied
to determine this content.

It is precisely within this context that we must
remember that in the early days of labour law, the legal
institutions forming the core of this field on the basis of
civil law, in addition to ensuring safe and healthy working
conditions, were aimed mainly at removing the

PRACA | ZABEZPIECZENIE SPOLECZNE/LABOUR AND SOCIAL SECURITY JOURNAL ISSN 0032-6186 1 3



discrepancy (dissonance) between equality in the formal
sense (equivalence) and inequality in the material sense
of the subjects of legal relationships related to the
performance of subordinate work (Joficzyk, 1984, p. 14;
cf. also: Sobezyk, 2013, pp. 237-254; Giaro, 2020, p. 3).
The idea was to level the real inequality existing in the
relations between the employee and the employer. It was
real in the sense that is resulted from extra-legal factors,
mainly economic and social, and it gave rise to grossly
unjust "negotiation inequality" in determining the content
of the (subordinated) employment relationship, which in
turn generated social unrest. Before labour law (or
strictly speaking, the law of employment relationships)
began to emerge, this levelling was done using a purely
civil law method, i.e., based on the principle of freedom
of contract, which, significantly, was understood in very
broad terms.

This aspect is visible in the specific nature of most of
the norms of labour law (or specifically, the law of
employment relationships, which is discussed in more
detail below). They are referred to as semi-imperative
norms, i.e. norms that are unilaterally mandatory. The
point of such norms is to restrict the principle of freedom
of contract so that "negotiation" of employment
conditions can only take place above (not below) the
standard set by the labour law (cf. Article 18(1) and 18(2)
of the Labour Code). When it comes to this aspect of
labour law, the need for protection of the employee as
the weaker party of the employment relationship,
including compensatory protection, is often mentioned
(Stelina, 2010, pp. 242-248; Gozdziewicz, 1988).

The semi-imperativity of the provisions of labour law
is nothing else but this method of regulating social
relations, important from the point of view of treating
a particular set of norms as a separate branch of law. In
other words, paraphrasing J. Locke, the fact that "labour
law exists and that it is the way it is" is determined by the
method of regulation of these relationships based on the
particular formal specificity of the norms of this law,
apart from the object of regulation, which are the social
relations related to the provision of subordinate work,
and mainly the employment relationship. In the material
dimension in respect of the minimum level of employee
protection set by legislation, it is aimed at removing the
negotiation inequality of the parties to this relationship in
establishing the content of the employment relationship.

Development and expansion
of labour law

In the last decades of the twentieth century and in the
early twenty-first century, the equality aspect of labour
law has moved into a second phase.

The fundamental feature of this phase of labour law
development, besides detailing and increasing the
minimum standard below which a person cannot be
employed even at her or his consent, as well as unifying
this standard across Europe, is stressing the need to not
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only level the privileged position of the employer vis-a-vis
the employee, but also remove the inequality between
employees themselves in matters concerning
employment relationships and stemming from the
different treatment of employees by the employer.
Currently, the employer's duty to treat employees equally
and the prohibition of their discrimination, stemming on
the statutory level from Article 112, Article 113 and
Article 18% et seq. of the Labour Code, are the
fundamental principles of labour law also in light of the
Constitution of the Republic of Poland, of the
international treaties ratified by Poland, and of European
Union law, especially on the treaty level.2

Pursuant to Article 18%(1) of the Labour Code,
"employees shall be treated equally as concerns the
establishment and termination of employment
relationships, the conditions of employment, promotion
and access to training in order to raise professional
qualifications, particularly regardless of sex, age,
disability, race, religion, nationality, political views, trade
union membership, ethnic background, religious beliefs
and sexual orientation and regardless of the fact of being
employed for a definite or an indefinite period or on full-
time or part-time basis.” The employer's duties include
the obligation to counter discrimination in employment
(Article 94(2b) of the Labour Code).

The Code further provides: "Provisions of
employment contracts and other instruments on the basis
of which an employment relationship is established and
which run contrary to the principle of equal treatment in
employment shall be ineffective. Instead of such
provisions, relevant regulations of labour law shall apply,
and where no such regulations exist, the provisions shall
be replaced with relevant provisions of non-
discriminatory character" (Article 18(3)).

"A person in relation to whom an employer has
breached the principle of equal treatment in employment
shall have the right to compensation at an amount not
lower than the minimum remuneration for work specified
under separate provisions" (Article 183d). An employee in
respect of whom the employer violates this principle, if
certain conditions are met, may also terminate the
employment contract without notice and with a right to
compensation equal to the remuneration for the
termination period (Article 55(1!) of the Labour Code
read in conjunction with Article 94(2b) of the Labour
Code, read in conjunction with Article 183 et seq. of the
Labour Code).

Hence, currently, the approach to the problem of
inequality in labour law is broader. The "levelling"
restriction of the principle of freedom of contract no
longer involves only employers being prohibited from
employing workers below the standards set by semi-
imperative norms of labour law, but also entails the
prohibition to apply different standards of employment
to some workers than to others without a legitimate
reason. This applies not only to employment conditions
fixed in the employment contract, but also to the method
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and forms of performing the employment relationship
(Sobezyk, 2013, pp. 256-259).

The equality aspect is also the flywheel of the
development of a new branch of law that is referred to as
employment law, and which focuses generally on the
regulation of social relations in connection with the
personal performance of non-subordinate work
(Gersdorf, 2013, pp. 15-19; 2018, pp. 49-58;
Gozdziewicz, 2018, pp. 17-34; Mgcina, 2020). Perhaps it
will end up replacing traditional labour law, or will
function alongside it.

Yet the essence of employment law, at least in its
current, initial shape, is largely based on the
uniformization (equalization) of certain elements of the
protection of persons employed on the basis of civil law
agreements with protection standards provided by labour
law (cf. more on this: Maniewska, 2019, pp. 28-29).

For example, the Act on minimum remuneration for
work3 has stipulated since 1 January 2017 the application
of a "minimum hourly rate" (the equivalent of minimum
remuneration for the work of employees) to some
contracts of mandate or contracts for the provision of
services. This Act applies not only to contracts signed
from its date forward, but also to contracts that were
entered into before and continued to exist on the date on
which it became effective. It fixes the protection of
minimum hourly rate at a level similar to the protection
of employees' remuneration. This also applies to the
satisfaction of claims in the event of employer's
insolvency, as workers hired on the basis of civil law
contracts (enumerated in detail) are employers within
the meaning of Article 10 of the Act on the protection of
employee claims.*

Currently, pursuant to Article 304 and 304! of the
Labour Code, the performance of work on any basis
other than an employment relationship is governed by
the provisions of the Labour Code on duties of the
employer (Article 207(2)) and of the employee (Artticle
211) concerning work safety and hygiene. In this respect,
the basic difference between civil contracts and the
employment relationship has disappeared, as also
persons performing work under a civil law contract are
obliged to carry out the instructions of the employer or
another work-organizing entity (Article 211(2) in
connection with Article 3041 of the Labour Code).

Also the Act on trade restrictions’, in effect since
1 March 2018, which prohibits trade and activities
connected with trade on Sundays and holidays and
stipulates sanctions for the violation of this prohibition,
levelled the legal situation of employees and persons
performing work on the basis of civil law contracts.t

A significant extension of the application of labour law
provisions to persons performing work on a basis other
than the employment relationship also results from the
amendment to the Act on trade unions,’ effective from
1 January 2019. It introduced a new concept of persons
engaged in gainful activity, which encompasses both
employees and persons providing work for remuneration

on a basis other than an employment relationship. The
effect of this amendment is that persons who provide
work for remuneration on a basis other than employment
relationship have gained the right to associate in unions,
and that they are now covered by the provisions of the
Labour Code on equal treatment, as well by Section
Eleven of the Labour Code on collective bargaining, and
by the Act on solving collective labour disputes.

The Act on employee capital plans, in force since
1 January 2019,8 also applies to persons who are not
employees.

Those employed based on civil law contracts are
covered by anti-discrimination protection under the Act
implementing some EU regulations concerning equal
treatment,® although the protection under this Act is
much more limited than that of employees.

Uniformization of selected aspects of the protection of
persons employed under civil law contracts with the
protection standards inherent to labour law is motivated
by the need to safeguard the fiscal interests of the state.
Employment law is meant to counter the practice of
replacing employment contracts with civil law contracts
with the intention of avoiding public levies related to
employment contracts, in order to thus gain more
financial benefits in the short perspective (Gersdorf,
2019, p. 30). The goal is also to prevent, in situations
described above, persons providing work from agreeing,
more or less consciously, to the lowering of protection
standards against standard social risks.

Another reason for the introduction into the legal
order of institutions that make up employment law is
also, or perhaps chiefly, the need to satisfy
constitutional standards, and specifically the principles
of social justice (Article 2 of the Constitution),
protection of work (Article 24), protection of the dignity
of persons (Article 30) and, importantly, the principle of
equality before the law (Article 32(1)), which is
correlated with them (Maniewska, 2019, pp. 29-30; cf.
also: Gersdorf, 2013, pp. 17-18).

In the broadest terms, the objective is for those rights
that determine dignified conditions of existence of
human beings to be granted to all individuals who
support themselves and their families by means of work
performed personally for another entity, whereas this
work is the main source of their income. It has been
acknowledged that, given the importance of this common
feature, the current differentiation of protection of
employees and of persons providing work on a civil law
basis and, in fact, the lack of protection of the latter, is
inadequate to the contemporary economic and social
conditions and universally recognized values (see also
Sobcezyk, 2012, pp. 3 and 5; Gersdorf, 2013, p. 172).

In considering for example the provisions on minimum
remuneration for work in the performance of certain
contracts of mandate and contracts for the provision of
services, it is worth emphasizing that they are strongly
supported by Article 65(4) of the Polish Constitution.
Pursuant to this provision, the minimum level of
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remuneration for work, or the manner of setting its
levels, is specified by the relevant statutory act. The state
supervises the conditions of work performance. The
Constitutional Tribunal recognises that the concept of
'work' used in the Constitution, and consequently in this
provision, has an autonomous character, i.e. that like
other constitutional concepts, it is not defined by
ordinary acts of law, including the Labour Code. In its
judgement of 23 February 2010,!0 the Tribunal found that
the constitutional concept of 'work' encompasses all
gainful activity for the benefit of another entity,
regardless of the formal qualification of the relationship
between these entities, and not just work performed
under an employment relationship.!!

Owing to the character of the mechanism applied, the
expansion of the institutions of labour law onto social
relationships concerning the performance of non-
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subordinate work is, in essence, taking place with the use
of the very same method that gave rise to "labour law"
itself. Here, too, the ultimate goal is to restrict the
freedom of arrangements that parties can make with each
other, and thus in fact, what can be referred to as
"negotiation protection." Only the scope of this
protection is different, as it is narrower. The legal
character of the employment law norms (their
fundamental core) is hence the same as of the labour law
norms.

The pursuit of equality, which is nowadays the
principal determinant of shaping social relations (cf. also
Garton Ash, 2020, p. 29) has therefore been from the
very beginning one of the chief, perhaps most significant,
reasons for the emergence and development of labour
law as a separate branch of law. Today it is even more
than that: it is the flywheel of its further expansion.

Notes/Przypisy

! Tlumaczenie na jezyk angielski M. Jaros i W. Szemifiska.

2 Cf. Article 32 and 33 of the Constitution of the Republic of Poland; ILO Convention no. 111 concerning discrimination in respect of employment
and occupation adopted at Geneva on 25 June 1958, Journal of Laws of 1961, no 42, item 218; ILO Convention no 100 concerning equal remuneration
for men and women workers for work of equal value, adopted at Geneva on 29 June 1951, Journal of Laws of 1955, no 38, item 238, Article 14 of the
Conventionfor the protection of human rights and fundamental freedoms of 4 November 1950, Journal of Laws of 2010, no 90, item 587,
Articles 20-23 of Charter of Fundamental Rights of the European Union, Article 8, 10 and 157 of TFEU; Atrticle 7 of the Regulation (EU) no
492/2011 of 5 April 2011 on freedom of movement for workers within the Union, OJ. L 141, p. 1, as amended, and EU "equality" directives, especially
Directive no 2000/43, Directive no 2000/78 and Directive no 2006/54. Cf. also introduction and Articles. 1-4 of the European Social Charter made at
Turin on 18 October 1961, Journal of Laws of 1999, no 8, item 67 as amended.

3 Act of 10 October 2002, Journal of Laws of 2018, item 2177 as amended.

4 Act of 13 July 2006 on the protection of employee claims in the event of employers' insolvency (Journal of Laws of 2020, item 7).

5 Act of 10 January 2018 on trade restrictions on Sundays, holidays and certain other days (Journal of Laws of 2019, item 466).

6 Cf. Article 3(1) and (7), Article 5(2), Article 8(1)(2) and Article 10 of this Act.

7 Journal of Laws of 2018, item 1608.

8 Journal of Laws of 2020, item 1342.

9 Act of 3 December 2010, Journal of Laws of 2016, item 1219 as amended.
10y udgement of the Constitutional Tribunal of 23.02.2010, P 20/09, OTK-A 2010/2, item 13.

I1 The Constitutional Tribunal has resolved the same in respect of the concept of 'work' within the meaning of Article 24 of the Constitution in sec.
1.2.4 of the grounds for its judgement dated 22.05.2013, P 46/11, OTK-A 2013/4, item 42.
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Zwiazki zawodowe a gwarantowany
uniwersalny dochod podstawowy

Trade unions and universal basic income

Streszczenie

Kwestia uniwersalnego dochodu podstawowego (uni-
versal basic income — UBI) jest obecnie jednym z po-
wszechnie dyskutowanych zagadnieri. Celem artykutu
jest przyblizenie toczacej sie dyskusji na temat dochodu
podstawowego w ruchu zwiazkowym. Ogélnie mozna
stwierdzi¢, ze ruch zwiazkowy jest gleboko sceptyczny
wobec UBI. Przyczyny zaniepokojenia ruchu zwiazko-
wego w kontekscie mozliwosci wykorzystania dochodu
podstawowego jako odpowiedzi na zachodzace na ryn-
ku pracy procesy zwigzane ze zmiang technologiczna
wydaja sie by¢ nastepujace: 1) ruch zwiazkowy zdaje sie
przedktada¢ klasyczne ,prawo do pracy” nad ,prawo
do podstawowego dochodu” ze wzgledu na fakt, ze wy-
konywanie pracy skutecznie integruje ludzi z zyciem
spotecznym i jest podstawa budowania $ciezki rozwoju
osobistego, 2) zwiazki zawodowe obawiajg sie, ze caf-
kowicie straca mozliwo$¢ wptywania na pface poprzez
ukfady zbiorowe i ze kwestia ptac powrdci do sfery in-
dywidualnego przetargu. Wydaje sie, ze tam gdzie
zwiazki zawodowe sg nadal silne i maja realny wptyw na
strukture pfac (np. Belgia czy Niemcy), sa one wyrazZniej
przeciwne UBI. Natomiast tam gdzie organizacje zwiaz-
kowe dziataja w wiekszym stopniu w wysoce elastycz-
nym Srodowisku, sa bardziej pozytywnie nastawione do
tego pomystu.

Stowa kluczowe
dochéd podstawowy, zwiazki zawodowe, polityka
spoteczna

JEL: J39, J51

Uwagi wstepne

Jednym z powszechnie dyskutowanych dzi§ zagadnief
jest problematyka uniwersalnego dochodu podstawowe-
gol. M6wi si¢ o nim coraz wiecej w §wietle zmiany tech-
nologicznej i zanikania miejsc pracy dla osob o §rednim
poziomie kwalifikacji, a co za tym idzie — narastajacego

Abstract

One of the issues commonly discussed today is the
issue of universal basic income (UBI). The aim of the
paper is to bring closer to the ongoing and slowly
"flushing" discussion on basic income within the trade
union movement. The trade union movement is
deeply skeptical of the UBI. The reasons for the trade
union movement's concern in the context of the
possibility of using basic income as a response to the
processes taking place in the labor market related to
technological change seem to be as follows: i) the
trade union movement seems to prefer the classic
"right to work" over the "right to a basic income" due
to the fact that performing work effectively integrates
people into social life and is the basis for building
a path of personal development; ii) trade unions fear
that they will completely lose the ability to influence
wages through collective bargaining and that wage
issue will return to the sphere of individual tender of
strength. It can be argued that where trade unions are
still strong and have a real impact on the wage
structure (for example Belgium or Germany), they are
more clearly opposed to the UBI. Where these
organizations operate to a greater extent in a highly
flexible environment, they are more positive about
this idea.

Keywords
universal basic income, trade unions, social policy

rozwarstwienia dochodowego i majatkowego. Pandemia
COVID-19 i spustoszenie jakiego dokonuje na rynkach
pracy stata si¢ kolejnym impulsem do debaty na ten te-
mat. Mozna to zobrazowa¢ symbolicznym wydarzeniem
jakim bylo wystapienie papieza Franciszka w momencie
najbardziej przejmujacej Wielkanocy w trakcie Jego pon-
tyfikatu, gdy w pustej Bazylice §w. Piotra wskazal, ze juz
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czas na dochdd podstawowy. Jest to niewatpliwie sygnal,
Ze najwyzsza pora zacza¢ powaza analiz¢ tej koncepcjiZ.
Jezeli ten znak nie bytby wystarczajacy dla niektorych, to
mozna zajrze¢ do §wiata wielkiej polityki, gdzie Andrew
Yang, jeden z kandydatow Partii Demokratycznej w pra-
wyborach w USA, z kwestii wprowadzenia dochodu pod-
stawowego uczynil jadro swojej kampanii. Co prawda
ostatecznie to nie on startowat w wyborach na stanowisko
Prezydenta USA w 2020 r., ale fakt ten pokazuje na ile
idea dochodu podstawowego weszta juz do mainstreamo-
wej debaty politycznej3.

Celem artykulu nie jest przedstawienie calo$ciowej
problematyki uniwersalnego dochodu podstawowego —
nie bytoby to oczywiScie mozliwe. Zostang w nim przybli-
zone pewne aspekty toczacej sie i powoli ,,nabierajacej
rumieficow” dyskusji o dochodzie podstawowym w ra-
mach ruchu zwigzkowego.

Gwarantowany uniwersalny
dochod podstawowy

Przez gwarantowany uniwersalny dochdd podstawowy
(w dalszej czedei artykutu bede posiuglwala si¢ angiel-
skim skrotem UBI) rozumiemy bardzo rézne koncepcje.
Roznig si¢ one przede wszystkim co do tego:

O jakiej wysokosci ma by¢ UBI,

O jak czgsto ma by¢ wyplacany,

O jakie ma by¢ Zrddlo jego finansowania,

O kogo ma dotyczy¢ (co ma oznaczaé jego uniwersal-
no$¢: na przyktad czy ma dotyczy¢ osdb niepetnoletnich,
czy ma dotyczy¢ 0sob nieposiadajacych obywatelstwa da-
nego panstwa a przebywajacych legalnie/nielegalnie na
jego terytorium),

3 i co bardzo istotne — jak otrzymanie UBI ma wply-
na¢ na wyplate innych §wiadczen z szeroko rozumianego
zabezpieczenia spolecznego.

Wszystkie dyskusje o UBI zakladaja, ze miatoby to by¢
Swiadczenie, ktorego wyplacanie byloby niezalezne od sy-
tuacji dochodowej i majatkowej jednostki lub rodziny. Ta
cecha UBI powodowataby, ze nie bytby on demotywato-
rem do podejmowania zatrudnienia. Innymi stowy, nie
wystepowalaby ,pulapka” niebezpieczenstwa utraty
Swiadczenia pomocowego w przypadku podjecia pracy.

Wigkszo$¢ wskazanych wyzej elementow podlega dys-
kusji i jest roznie pojmowana. Ten czynnik réznorodnosci
koncepcji trzeba wzia¢ pod uwage przygladajac si¢ pro-
bom oceny UBI przez zwiazki zawodowe.

UBI moze by¢ réznorodnie zaprojektowane. Wynika
to m.in. z tego, ze wpisuje si¢ w koncepcje ideologiczne
z szerokiego spektrum: od radykalnej lewicy po wizje
neoliberalne. To, ze tak wiele Srodowisk politycznych sig-
ga po UBI, pokazuje na ile jest to atrakcyjna idea. Jedno-
cze$nie jednak powoduje, ze postrzeganie UBI w po-
szczegolnych koncepcjach jest bardzo zroznicowane.

UBI przedstawiany jest na przyklad jako silnie eman-
cypacyjny i zwiekszajacy skale wolnosci osobistej jednost-
ki (Van Parijs, 1991; 1992; Van Parijis i Vanderborght,
2017). Inne podejscie akcentuje, ze to przede wszystkim
jedyne narzedzie jakie mozna wykorzysta¢ jako odpo-

wiedZ wobec narastajacej automatyzacji, robotyzacji
miejsc pracy i ich zanikania ze wzgledu na rozwdj sztucz-
nej inteligencji (Hughes, 2014; Sheahen, 2012). Kolejna
(kojarzaca si¢ z Doling Krzemowa) koncepcja podkresla,
ze jest srodkiem pozwalajacym na budowe bardziej ela-
stycznego rynku pracy, pozwalajacego ludziom pracowac
»projektowo” i w czesto zmieniajacych si¢ konfiguracjach
(Freedman, 2016, s. 48-53; Waters, 2017).

Autorzy zwigzani z lewicowymi think tankami zazwy-
czaj podchodzg do UBI sceptycznie. Przede wszystkim
podkreslaja, ze wprowadzenie UBI zmniejszy ilo$¢ §rod-
kow, ktdre beda przeznaczane na ustugi powszechnego
dostepu (edukacja, szkolnictwo, transport, dostgp do wo-
dy itp.), a zatem zwigkszy skal¢ kapitalistycznego oddzia-
lywania w sferach czg$ciowo obecnie (w kazdym razie
z europejskiej perspektywy) pozarynkowych. Innymi sto-
wy, UBI jest niezbedny niczym kropléwka dla opartego
na konsumpcji kapitalizmu, wigc jego wprowadzenie nie
doprowadzi do zadnej znaczacej zmiany spolecznej i go-
spodarczej (Harrop i Tait, 2017; Tonshoff, Brandherm
i Philipps, 2017; Pitts, Lombardozzi i Warner, 2017).

Piszac o UBI warto zwr6ci¢ uwage na punkt 14 Euro-
pejskiego Filaru Praw Socjalnych zatytufowany: Minimal-
ny dochdd. Wskazuje si¢ w nim, ze kazdy kto nie dyspo-
nuje wystarczajacymi Srodkami, ma prawo do odpowied-
niego dochodu minimalnego zapewniajacego godne zycie
na wszystkich jego etapach oraz skuteczny dostgp do to-
warow i ustug wspierajacych. W przypadku osob zdolnych
do pracy $wiadczenia zwigzane z dochodem minimalnym
powinny by¢ powiazane z zachetami do (ponownego)
wlaczenia si¢ do rynku pracy. Jak wida¢, ustawodawca
unijny dostrzega role ustug powszechnego dostepu (obok
dochodu minimalnego) i hotduje idei dgzenia do petnego
zatrudnienia.

UBI bylo i jest testowane w pafistwach na roznych sze-
rokoSciach geograficznych i o réznym poziomie rozwoju.
W grupie pafistw o niskim dochodzie mozna wskaza¢ na
Kenig, gdzie przeprowadza s1¢; test polegajacy na przeka-
zywaniu 20 dolaréw miesigcznie 6 tysigcom 0sOb
w 40 wioskach. Test ma potrwa¢ 12 lat*. Dzialania testu-
jace sa prowadzone takze w Indiach (prowadzone przez
UNICEF oraz SEWA — Self Employed Women Asso-
ciation)’. Wrdd panstw o $rednim dochodzie UBI wpro-
wadzony byl w pewnym zakresie w Brazylii. Wérod
pafistw o najwyzszym dochodzie testy mialy miejsce
w Ontario w Kanadzie¢ oraz w Finlandii’. Od wielu lat
pewna forma UBI funkcjonuje na Alasce (w postaci oby-
watelskiej dywidendy od wydobycia ropy naftowej)s.

Badania empiryczne
dotyczace poparcia dla UBI

W 2016 r. w ramach European Social Survey zbadano sto-
sunek Europejczykdw (w 23 panstwach) do UBI®. Na po-
trzeby badania wskazano, ze UBI bedzie si¢ charaktery-
zowa¢ nastepujacymi cechami:

O bedzie wypltacany co miesiac,

O bedzie finansowany z podatkow,

O zastapi wiele istniejacych elementdw wsparcia,
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O zagwarantuje mozliwo$¢ Zycia na minimalnym po-
ziomie,

O bedzie wyplacany niezaleznie czy dana osoba pra-
cuje,

O osiaganie dochoddw z pracy (lub innych Zrodet) nie
bedzie wptywac na prawo i wysoko§¢ UBI.

Jak mozna si¢ domySla¢, badania pokazaly giebokie
rOznice w postrzeganiu hipotetycznego UBI. Przy tak do-
okreslonych jak wyzej kryteriach okazato sig, ze koncep-
cje popiera ponad 2/3 respondentdéw na Litwie, w Rosji,
na Wegrzech czy Stowenii. Najnizsze poparcie dla UBI
wystepowalo w Norwegii (33,7%), Szwajcarii (34,7%),
Szwecji (37,6%). W Polsce poparcie wynosito 58,5% i by-
lo wyzsze niz w Wielkiej Brytanii (50,8%), Francji
(48,8%) czy Republice Federalnej Niemiec (45,7%).
Bardzo widoczne bylo, ze w pafistwach o rozwinigtym
modelu welfare state poparcie dla UBI byto zdecydowa-
nie nizsze niz w panstwach Europy Centralnej. Tam
gdzie byt wyzszy udzial wydatkow socjalnych w stosunku
do PKB, poparcie dla UBI byto nizsze. Takze przynalez-
no$¢ zwigzkowa respondenta taczyla si¢ z nizszym popar-
ciem dla UBI. Wyniki badafi zostaly juz przenalizowane:
lewicowe poglady przekladaly si¢ na wyzsze poparcie dla
UBI, poparcie dla partii populistycznych na nizsze (Pa-
rolin i Sidland, 2019). Jak wida¢, wyniki wywotuja rozne
pytania, na przykiad o lewicowo$¢ czlonkow zwiazkow
zawodowych. Niewatpliwie badania nalezaloby powto-
rzy¢ w okresie postcovidowym, gdyz jest to na tyle wazny
czynnik, ze badania sprzed pandemii traca swoja aktual-
nos¢.

Dyskusje w ramach
ruchu zwiazkowego

Gdyby$my musieli kwesti¢ podsumowac¢ jednym zdaniem,
to wygladafoby ono nastepujaco: ruch zwiazkowy jest gte-
boko sceptyczny wobec UBI (Vanderborght, 2006,
s. 1-20). Niemieckie zwiazki zawodowe wyraznie sprzeci-
wiaja si¢ koncepcji gwarantowanego dochodu podstawo-
wegol0. Dotyczy to zwlaszcza gtownych zwiazkdw branzo-
wych: IG Metall i ver. di — zwiazek zawodowy dla sekto-
ra ustug (Krdmer, 2019). Zwiazki zawodowe z Kanady
wyrazaja zasadniczy sceptycyzm!!l. Finskie zwiazki zawo-
dowe wskazuja, ze UBI jest nieprzydatny!2. Pojawiaja si¢
co prawda glosy odrebne, na przykiad byly przewodnicza-
cy amerykanskiego zwiazku pracownikéw ustug SEIU
wierzy w te ideg, ale s3 one w mniejszoscil3.

Przyczyny zaniepokojenia ruchu zwiazkowego w kon-
teksScie mozliwosci zastosowania dochodu podstawowego
jako odpowiedzi na procesy zachodzace na rynku pracy
zwigzane ze zmiang technologiczna wydaja si¢ by¢ naste-
pujace:

O ruch zwigzkowy wydaje si¢ preferowaé klasyczne
»prawo do pracy” nad ,,prawo do dochodu podstawowe-
go” ze wzgledu na to, ze wykonywanie pracy efektywnie
wlacza czfowieka w zycie spofeczne i jest podstawa do bu-
dowy Sciezki rozwoju osobistego;

O zwiazki obawiaja si¢, ze zatraca calkowicie zdolno§¢
do wplywania poprzez negocjacje zbiorowe na wysokos¢
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wynagrodzef i wroca one do sfery indywidualnego prze-
targu (z polskiej perspektywy brzmi to do$¢ egzotycznie,
w sytuacji gdy wigkszo$¢ ptac w Polsce jest juz w tej chwi-
li wynikiem indywidualnego przetargu lub wynikiem de-
cyzji wladzy publicznej).

Mozna postawic teze, ze tam gdzie zwigzki s3 weiaz sil-
ne i realnie oddziatuja na strukture ptac (przyktadowo
Belgia czy RFN), sg one bardziej jednoznacznie przeciw-
ne UBI. Tam gdzie organizacje te w wigkszym stopniu
dziataja w §rodowisku elastycznym, poprzez przyktadowo
istnienie zero hours contract, jak w Wielkiej Brytanii, sg
bardziej pozytywnie nastawione do tej ideil4. Francuskie
zwigzki, ktore pomimo radykalnie niskiego poziomu
uzwigzkowienia wcigz odgrywaja znaczaca role jako pod-
mioty negocjujace (dzigki szeroko stosowanej generaliza-
cji uktadow zbiorowych), sa przeciwne UBI.

Wydaje si¢, ze ruch zwigzkowy obawia si¢ przede
wszystkim tego, ze UBI bedzie ,,dofinansowywal” praco-
dawcow, pozwalajac im na wyptate bardzo niskich wyna-
grodzen w elastyczny sposob. Innymi stowy, UBI stanie
sie czynnikiem normalizacji prekaryjnego zatrudnienia.
Druga kwestia dotyczy kosztu UBI, a zwtaszcza tego, czy
jego wyplacanie nie stanie si¢ czynnikiem ograniczajacym
publiczne finansowanie ustug powszechnego dostepu
(edukacja, ochrona zdrowia, dostep do wody etc). Obawy
zwigzane z finansowaniem UBI dotycza takze sytuacji,
w ktorej odbywatoby si¢ to przede wszystkim poprzez
podniesienie podatkdw posrednich takich jak VAT.
W ocenie wielu organizacji zwigzkowych uderzytoby to
w najubozszych.

Zwiazki zawodowe reprezentujgce w duzej czeSci pra-
cownikow atypowych, kobiety albo osoby zatrudnione
w sposoOb prekaryjny zdaja si¢ znacznie mocniej popieraé
UBI. Przyktadem moze by¢ stara kampania Voedings-
bond (holenderskie zwigzki zawodowe) jeszcze z lat 80.
XX wieku. Byla to organizacja reprezentujaca glownie
kobiety zatrudnione w niepelnym wymiarze czasu pracy.

Uwagi koncowe

Pandemia COVID-19 spowodowata, ze idea UBI jest
rozwazana coraz powazniej i powoli przechodzi ona ze
sfery zainteresowania naukowcow do bezposredniej sfery
zainteresowania politykdw!5, o czym moga Swiadczy¢ cho-
ciazby wypowiedzi Nancy Pelosi, przewodniczacej Izby
Reprezentantow USAI6. Takze hiszpanski rzad rozwaza
wprowadzenie dochodu podstawowego!’. Coraz czgiciej
pojawiaja si¢ glosy: ,teraz, zaraz, natychmiast” — przy-
ktadowo take stanowisko przedstawit Guy Standing pod-
czas World Economic Forum w 2020 roku!8.

Wszystko wskazuje na to, ze wprowadzenie UBI
w sposob zasadniczy oddziatywaloby na przyszto$¢ repre-
zentacji pracowniczej. Stad silny sceptycyzm zwiazkow
zawodowych. Obawiaja sie one, ze UBI zmniejszy znacze-
nie i kolektywna site ruchu zwigzkowego. W ich ocenie
efektem ubocznym bedzie tez zwigkszenie indywiduali-
zmu i postgpujaca atomizacja spofecznal®.

OczywiScie otwarta pozostaje kwestia na ile sprzeciw
wiekszoSci ruchu zwigzkowego bedzie czynnikiem, ktory
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wplynie na taka czy inng przyszfos¢ UBI. Prawdopodob-
nie jednak inne czynniki, takie jak ,,inwazja” sztucznej in-
teligencji czy tempo destrukcji Srodowiska wynikajace ze
zmiany klimatycznej, beda mialy wigksze znaczenie.

Cho¢ postawa zwiazkéw zawodowych najprawdopo-
dobniej nie bedzie miata kluczowego wplywu na dalsze
losy UBI, to wydaje sig, ze ich stosunek do tej idei dobrze
pokazuje ,,pekniecie” w ruchu zwigzkowym: na organiza-
cje, ktdre majg jeszcze poczucie bycia waznym graczem
ksztattujagcym rynek pracy (i te sa przeciwne UBI), oraz
te, ktore prdbuja reprezentowaé osoby elastycznie za-
trudnione (i tu glosy sg zréznicowane). Sa oczywiscie ,,0b-
szary” ruchu zwigzkowego, gdzie temat UBI w zaden spo-
sob formalny nie byt i nie jest dyskutowany. Trzeba pa-
mietac o zrdznicowaniu europejskiego ruchu zwigzkowe-
go (Mitchell, 2014). Warto bytoby tez podda¢ analizie
réznice pogladéw pomiedzy ,szeregowymi” czlonkami
a centralami organizacji zwigzkowych — w sytuacji gdy
rOznice te stajg si¢ zbyt duze, radykalnie zmniejsza si¢
skuteczno$¢ realizacji okreSlonych strategii lub dziatan
(Bacon i Blyton, 2004).

W Polsce temat gwarantowanego dochodu podstawo-
wego wydaje si¢ wystepowac jedynie w dyskusji nauko-
wej. Nie jest to punkt odniesienia dla strategii ruchu
zwigzkowego. Poniewaz mozna zauwazy¢, ze sifa od-
dzialywania polskich zwigzkow zawodowych (chodzi
0 reprezentatywne organizacje zasiadajace w Radzie
Dialogu Spotecznego) na system zabezpieczenia spo-
tecznego jest do§¢ znikoma, tak wigc mozna zalozy¢, ze
i artykufowanie przez nie pogladéow na temat UBI nie
bytoby czynnikiem zasadniczym w potencjalnej debacie.
Piszac o znikomym wplywie zwiazkow zawodowych na
system zabezpieczenia spolecznego mam na mySli
przede wszystkim niemozno$¢ przeforsowania wielo-
krotnie podnoszonych kwestii konieczno$ci zrownania
pozaptacowych kosztow pracy. Zwiazki od lat postuluja
wprowadzenie regulacji przewidujacej sktadke na ubez-
pieczenia spoleczne od pelnego wynagrodzenia przy
umowie zlecenia czy umowie o dzieto. Zwiazki zawodo-
we nie byly takze w stanie zatrzymac¢ kolejnych rozwia-
zaf obnizajacych sktadke osdb prowadzacych pozarolni-
cza dzialalno$¢ gospodarcza. Obecnie ich aktywno$¢

Przypisy/Notes

koncentruje si¢ na wprowadzeniu nowych rozwiazan do
sytemu emerytalnego, okreslnych popularnie jako eme-
rytury stazowe!9. Wydaje sie, Ze mozna postawic tezg, iz
problematyka dochodu podstawowego mogtaby pojawié
si¢ w spektrum zainteresowania polskich zwiazkow za-
wodowych jedynie w sposob reaktywny, gdyby koncepcja
ta zaczetaby by¢ forsowana przez znaczacs sit¢ politycz-
na. Nie jest to obecna sytuacja — do koncepcji tej nie
nawigzuje zar6wno obo6z Zjednoczonej Prawicy (przy-
ktadowo powszechny dochdd gwarantowany nie pojawia
si¢ nawet jako punkt odniesienia w takich dokumentach
programowych jak Strategia Demograficzna czy Strate-
gia Migracyjna), jak i reprezentowane w Parlamencie
partie opozycyjne.

Na zakoficzenie warto postawi¢ pytania dotyczace
UBI, ktore wciaz beda oczekiwaé na odpowiedz. Pierw-
szym bedzie pytanie najbardziej interesujace dla prawni-
kow, a mianowicie jak UBI mogtoby wplynaé na prawo
pracy. Nie ma oczywiScie teraz na nie odpowiedzi, gdyz
jak pisatam wciaz nie wiadomo, jaka forme¢ mogtaby przy-
jac ta idea. Wydaje si¢ jednak, ze trzeba wzmocni¢ namyst
nad tym, jakie skutki dla klasycznych instytucji prawa pra-
cy mogtoby wywola¢ wprowadzenie gwarantowanego do-
chodu podstawowego (Pulkka, 2017).

Kolejnym bedzie pytanie, czy UBI jest elementem
sprzeciwu wobec (ewentualnie reformy) neoliberalnej go-
spodarki i konstrukeji spotecznej. Czy wrecz przeciwnie
— forma kapitulacji wobec wymagan gospodarki w petni
wolnorynkowej. Nalezy takze wspomnie¢, ze UBI jest
czesto postrzegany jako alternatywa wobec powszechne-
go obnizenia wymiaru czasu pracy, ktory zdaniem zwo-
lennikow takiego dziatania przyczynitby sie do bardziej
réwnomiernego ,rozpowszechnienia” dobra jakim jest
praca zarobkowa.

I wreszcie pytanie fundamentalne — o subiektywne
poczucie wolnosci pracownikow, a wigc czy UBI dafoby
wiecej wolnoSci pozwalajacej odrzuci¢ propozycje preka-
ryjnego zatrudnienia, czy raczej przeciwnie — osoba ze
zrodtem dochodu jakim jest UBI bedzie bardziej sklonna
do przyjecia propozycji ,,uzupelniajacej”, niezaleznie od
standardow tego zatrudnienia. To pytanie wydaje si¢ jed-
noczesnie kluczowe i bardzo trudne.

* Tekst wyraza wyltacznie osobiste poglady autorki i nie moze by¢ utozsamiany ze stanowiskiem NSZZ Solidarnos¢.
I W polskiej literaturze na temat koncepcji uniwersalnego dochodu podstawowego zob. m.in. Szlinder, 2018; Szarfenberg, 2018, s. 3-27; Zoladek, 2016.
2 https://www.businessinsider.com/pope-francis-it-might-be-time-to-consider-universal-basic-wage-2020-4?TR =T (26.08.2021).

3 https://sanjosespotlight.com/silicon-valley-lawmaker-wants-to-bring-andrew-yangs-universal-income-plan-to-california/ (26.08.2021).

4 https://www.inverse.com/article/38431-universal-basic-income-kenya (26.08.2021).
5 https://socialprotection-humanrights.org/wp-content/uploads/2016/04/Indias-Basic-Income-Experiment-PP21.pdf (26.08.2021).

0 https://www.bbc.com/news/world-us-canada-39675442 (26.08.2021).

7 https://singularityhub.com/2020/05/18/here-are-the-results-of-the-biggest-universal-basic-income-trial-yet/ (26.08.2021).
8 https://knowledge.wharton.upenn.edu/article/alaskas-experience-shows-promise-universal-basic-income/ (26.08.2021).

9 https://www.europeansocialsurvey.org/about/singlenew.html?a=/about/news/essnews0054.html (26.08.2021).

10 https:/fwww.dw.com/en/german-trade-unions-strictly-against-basic-income-concept/a-43589741 (26.08.2021).
11 Ontario Public Service Employees Union. Understanding Basic Income. OPSEU Position Paper, 2017. https://opseu.org/news/understanding-

basic-income-an-opseu-position-paper/15601/ (26.08.2021).
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12 https://www.businessinsider.com/finlands-biggest-trade-union-a-universal-basic-income-is-useless-2017-22IR=T (26.08.2021).

13 https://www.theatlantic.com/business/archive/2016/06/unions-and-ubi/488951/ (26.08.2021).

14 https://basicincome.org/news/2016/09/uk-major-trade-union-federation-endorses-ubi/ (26.08.2021).

IS https://inomics.com/blog/covid-19-strengthens-the-case-for-ubi-1462263 (26.08.2021); https://www.dandc.eu/en/article/covid-19-crisis-right-time-
test-ubi-policies (26.08.2021); https://www.ubiworks.ca/emergency-ubi (26.08.2021).

16 https:/www.cnbe.com/2020/04/27/coronavirus-update-universal-basic-income-could-be-worthy-of-attention-pelosi-says.html (26.08.2021).

17 https://www.bloomberg.com/news/articles/2020-04-05/spanish-government-aims-to-roll-out-basic-income-soon (26.08.2021).

18 https://www.weforum.org/agenda/2020/04/coronavirus-made-basic-income-vital/ (26.08.2021).

19 Do takich konkluzji bardzo jednoznacznie dochodzi niemiecki IG Metall.

20 Przyktadowo kwestia emerytur stazowych byla dwukrotnie przedmiotem umowy programowej pomiedzy NSZZ Solidarnosé a kandydatem na pre-
zydenta RP Andrzejem Duda.
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Report on the International Scientific
Conference "Workplace Whistleblower
Protection in the V4 Countries,

France and Slovenia — Current Regulations
and Proposed Changes", organized online
by the University of Lodz on 15.06.2021

Sprawozdanie z Miedzynarodowej Konferencji Naukowej
»Ochrona sygnalistow w miejscu pracy w pafnstwach V4, Frangji
i Sfowenii — obecne regulacje i proponowane zmiany”,
zorganizowanej online przez Uniwersytet todzki 15.06.2021 r.

Abstract

The Conference, organised by the Faculty of Law and
Administration, Department of European, International
and Collective Labour Law, University of Lodz within the
Visegrad Grant concerning Workplace Whistleblower
Protection in the V4 Countries, France and Slovenia
(WhistlePro), took place on 15.06.2021. It aimed to
present current regulations in the realm of the
whistleblower protection as well as proposals for
changes and to disseminate the results of the WhistlePro
project. Among the speakers there were scientists,
including WhistlePro project experts representing
universities from V4 countries, France and Slovenia,
representatives of the European Commission, state
authorities,  social  partners, non-governmental
organizations and employers. Thus, the content of the
conference was very diversified and considered multiple
points of view.

Keywords

whistleblowing, whistleblowers, EU Whistleblower Protection
Directive, Directive (EU) 2019/1937, International Visegrad
Fund, WhistlePro

JEL: K31, J83

Streszczenie

W dniu 15.06.2021 r. odbyfa sie konferencja, zorgani-
zowana przez Katedre Europejskiego, Miedzynarodo-
wego i Zbiorowego Prawa Pracy Wydziatu Prawa i Ad-
ministracji Uniwersytetu tédzkiego w ramach Grantu
Wyszehradzkiego, dotyczacego ochrony sygnalistow
w miejscu pracy w pafistwach V4, Francji i Stowenii
(WhistlePro). Miata ona na celu przedstawienie aktual-
nych regulacji prawnych w zakresie ochrony sygnali-
stéw oraz propozycji zmian, a takze upowszechnienie
wynikéw projektu WhistlePro. Wsréd prelegentow
znalezli sie naukowcy, w tym eksperci projektu
WhistlePro reprezentujacy uczelnie z panistw Grupy
Wyszehradzkiej, Francji i Sfowenii, przedstawiciele Ko-
misji Europejskiej, wladz paristwowych, partneréw spo-
tecznych, organizacji pozarzadowych oraz pracodaw-
céw. Dzieki temu tres¢ konferencji byta bardzo zrézni-
cowana i uwzgledniata wiele punktéw widzenia.

Stowa kluczowe

whistleblowing, sygnaliéci, dyrektywa UE o ochronie
sygnalistéw, dyrektywa (UE) 2019/1937, Miedzynarodowy
Fundusz Wyszehradzki, WhistlePro
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The international scientific conference "Workplace
Whistleblower Protection in the V4 Countries, France
and Slovenia — Current Regulations and Proposed
Changes", organized online by the University of Lodz
on 15.06.2021 was the second event! organised within
the Visegrad Grant (No 21930021), concerning
Workplace Whistleblower Protection in the V4
Countries, France and Slovenia (WhistlePro)2,
coordinated by the University of Lodz, Faculty of Law
and Administration in cooperation with Charles
University in Prague, Kéroli Gaspar University of the
Reformed Church in Hungary, University of Maribor,
University of Tours and Trnava University in Trnava
and with the participation of representatives of other
universities and research centers, the European
Commission, public authorities, social partners, civil
society ~ organizations, enterprises and legal
practitioners from various countries. The conference
was held in English and interpreted simultaneously into
V4 languages. The opening of the event by Prof.
Dagmara Skupiei (University of Lodz, the
coordinator of the WhistlePro Grant) was followed by
the greeting address of Ms. Marianna Neupauerova,
Deputy Executive Director of the International
Visegrad Fund, who appraised the selection of the
Grant subject and underlined the importance of
creating safe environment for whistleblowers for the
sustainable development of the whole V4 region.

The first part of the conference, chaired by Prof.
Dagmara Skupiefi (concerning European and
comparative perspective of whistleblower protection),
was inaugurated by the speech of Maria R. Mollica
(European Commission, Directorate-General for
Justice and Consumers, Fundamental Rights Policy)
who presented the essential elements of whistleblower
protection under directive (EU) 2019/1937, such as the
guarantee of clear internal and external reporting
channels, obligation of private organizations and
competent authorities to follow up diligently on reports
and to give a feedback within a specific timeframe,
protection of persons reporting on breaches against
retaliation and measures of support for whistleblowers
and also effective, proportionate and dissuasive
penalties for the breaches of duties related to
whistleblowing.

The second speaker, Prof. Marcin Gorski
(University of Lodz) highlighted the extensive case-law
on protection of whistleblowers under Article 10
ECHR (freedom of expression) which was a source of
inspiration for the EU Whistleblower Protection
Directive (recital 31). M. Gorski explained the six-
element test elaborated by the ECoHR in order to
assess the proportionality of the interference with an
employee-whistleblower freedom of expression. At the
end of the presentation, the speaker compared the
standards set up by the ECoHR with the conditions for
public disclosure resulting from Article 15 of the EU
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Whistleblower Protection Directive, showing certain
discrepancies between them, which may cause
problems in the future application of the Directive.

Prof. Gwenola Bargain (University of Tours)
presented the state of French legislation concerning the
whistleblower protection. The effectiveness of the Loi
Sapin 2, the main legal act concerning whistleblowing,
appears to be limited. The main shortcomings are
multiplication of conditions to be granted the status of
a whistleblower (seriousness of the reported breach,
personal knowledge about the facts), lack of autonomy
of the whistleblower concerning the choice of the
appropriate channel or restricted possibility to disclose
wrongdoings publicly. Proposals for changes were
presented, such as granting material support for
whistleblowers, including financial aid to compensate
for the loss of income, or creation of a general
inspectorate for whistleblowing. Arguments were also
listed for enlarging the personal scope of whistleblower
protection to legal persons.

Prof. Darja Sencur Pecek (University of Maribor)
analyzed the Slovenian legislation, especially the
Integrity and Prevention of Corruption Act (IPCA) and
general labour law rules and presented proposals for
the improvement of the whistleblower protection. The
current legal acts guarantee protection mainly to
employees and civil servants. Protection of workers in
the broader sense according to the CJEU definition,
economically dependent persons and self-employed
persons is very limited, what should be improved by the
act implementing the EU Whistleblower Directive.
Other proposed solutions encompass i.a. enlarging the
material scope of breaches also to breaches of national
law, the proper structure of internal channels, set up in
agreement with worker representatives, guaranteeing
confidence of the whistleblower personal data and also
allowing for autonomous reports, operated by
competent persons in whom workers could have
confidence, the possibility to withhold the retaliatory
measures by the competent authority or the right of
whistleblowers to be transferred to another post of
work. The significant role of controlling inspectorates
in assuring the protection of whistleblowers was also
underlined.

Last but not least, the presentation, on behalf of Dr.
Attila Gulyas and herself, was held by Dr. Zsuzsanna
Baksa (Head and Vice-Head of the Department for
the Protection of Whistleblowers and Client Service
Office of the Commissioner for Fundamental Rights of
Hungary — OCFR). According to national legislation,
OCFR provides an operation of protected electronic
system for public interest disclosures. In order to
support the implementation of the EU Whistleblower
Protection Directive, OCFR started an inquiry of state
bodies, authotrities and institutions related to
whistleblower protection. It included questions about
the operation of existing internal and external
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reporting channels, protection of whistleblowers,
personal data processing, storage of reports, statistical
data on the type of reports, internal regulations, their
communication within the organization and status of
persons managing the reporting channel. Collected
data should be evaluated and summarized to create the
report about good and bad practices, which facilitate
the implementation of the Directive.

The second part of the conference, chaired by dr.
Monika Smusz-Kulesza (University of Lodz) was
dedicated to the whistleblower protection measures in
the V4 countries. It started with the introductory
remarks of Prof. J. Moravek (Charles University in
Prague) concerning the previous unsuccessful attempts
to regulate the whistleblower protection in the Czech
Republic and the current legislative proposal to
implement the EU Whistleblower Protection
Directive.

Next the floor was taken on behalf of Dr. Jifi
Kapras, by Johana Treslova, (the Conflict of Interest
and Anti-Corruption Department of Ministry of Justice
of the Czech Republic). Ms. Treslova elaborated on the
process of the transposition of the EU Whistleblower
Protection Directive into the national legislation. The
draft bill has gone through several changes. One of the
biggest ones applied to the external reporting channel
which now is supposed to be the Ministry of Justice. In
accordance with the Directive, the reports concerning
national security were excluded from material scope of
the act. Next, the indicative list of retaliatory measures
was introduced into the draft bill. It was also decided to
enable the internal reporting to as many people as
possible by introducing lower thresholds of
employment in enterprises. Lastly, Ms. TreSlova
presented related non-legislative activities, aiming to
promote whistleblowing, such as trainings, workshops
and media campaigns.

The legislative framework concerning
whistleblowing in Slovakia was presented by Prof.
Peter Varga and Dr. Veronika Zoricakova (Trnava
University in Trnava). Slovakia boasts the special law
concerning whistleblowing, namely Act on Protection
of Whistleblowers of Anti-Social Activities (No.
54/2019 Coll.) and the Whistleblower Protection Office
is created. The whistleblower protection is supplemented
by anti-discrimination provisions. Even though Slovak
legislation is advanced in comparison with other
countries of the V4 Group, the whistleblower
protection is not fully satisfactory and revision of the
existing rules is necessary, especially with the aim to
better protect whistleblowers who do not have the
status of an employee and to guarantee the protection
independently of the seriousness of the breach
reported.

Zuzana DlugoSova (the first Head of the
Whistleblower Protection Office of Slovakia)
summarized practical challenges and solutions brought

by the new legislation in Slovakia. Ms. DlugoSova
emphasized that one of the biggest issues was to make
the society recognize whistleblowing as a socially
responsible act and increase public trust in police and
prosecution service. To achieve this, it is crucial to
educate the public, promote the new office, conduct
opinion surveys and discussions. In order to measure
impact of protection rules and functioning of the office,
one should also collect data on discouraging factors for
potential whistleblowers, awareness on protection
mechanisms and areas in which protection was sought.
Concluding the speech, Ms. Dlugosova presented
Slovakia's amendments to the existing legislation,
including broadening the scope of protection,
definition of retaliation measures and more precise
rules of employers' obligations. To strengthen the
protection and fairness of proceedings, the speaker also
proposed shifting the measures to prevent any type of
retaliation to courts and setting the timeframes for
court actions in such cases.

Prof. Attila Kun (Géspar Karoli University of the
Reformed Church in Hungary (KRE)) presented the
legal situation of workplace whistleblowers in Hungary.
Whistleblowing is regulated mainly by the Act CLXV
of 2013 on Complaints and Public Interest Disclosures.
The Commissioner for Fundamental Rights maintains
a secure electronic system for public interest
disclosures guaranteeing anonymity of a whistleblower
to the investigating organs. The whistleblowing legal
framework is not satisfactory. Its week points are: lack
of clarity concerning the support measures, no rules
defining which authority shall establish that the
whistleblower is at risk, no precise rules concerning
guarantees for protection, no appropriate enforcement
rules, too soft sanctions for breaches of obligations
related with whistleblowing, as well as no role for the
worker representatives and social dialogue in the process
of setting up reporting channels. Prof. A. Kun presented
proposals for changes, concerning i.a. wider personal
scope of protection, introduction of specific rules on
prohibition of retaliation and the reversed burden of
proof, ban on waiver of rights and remedies by the
whistleblower, as well as proportionate, effective and
dissuasive sanctions. The speaker also expressed the
need for the Hungarian legislator to go beyond the
necessary minimum set by the EU Whistleblower
Protection Directive.

The speech of Prof. Zbigniew Hajn (University of
Lodz) acquainted listeners with the personal scope of
the EU Whistleblower Protection Directive. First, Prof.
Z. Hajn presented the circle of persons who should be
protected in connection with whistleblowing according
to the EU Whistleblower Protection, namely
whistleblowers irrespective of the nature of the legal
relationship binding them with the legal entity
managing the organization where the breaches occur,
and also other persons who may face retaliations,
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including facilitators. The speaker proposed to cover
with protection not only persons who reported about
the breaches of law, but also persons who plan to
disclose wrongdoings and persons who do not disclose
or do not even intend to report but are suspected of
having done so or planning to do so and for this reason
suffer retaliation. Second, Prof. Z. Hajn addressed the
problems concerning entities obliged to create
appropriate conditions for reporting about the
breaches of law and bearing responsibility for damages
caused to whistleblowers or persons assisting them, as a
result of failure to fulfil these duties or retaliation. In
this context, the relationship between concepts of
'employer’, 'legal entity' and 'legal person' were
analysed. The issue of a possible approach to a group of
undertakings as a responsible entity was taken into
consideration.

The next speaker was Adam Ozarowski (Legal
Department of the Polish Ministry of Development,
Labour and Technology), who presented the key
solutions adopted in the Polish draft act. The
implementation of the EU Whistleblower Protection
Directive into Polish legal system results in the
adoption of a comprehensive regulation on this issue.
Mr. Ozarowski focused on the most challenging aspects
of the transposition, including the material scope,
measures of protection and the arrangements for
reporting breaches of law to the employer and public
authorities. There were some difficulties how to define
the breach, which is the subject to reporting, thus it was
proposed that Polish regulations should provide
a broader scope than the Directive itself. It is also
considered to establish a central reporting channel for
accepting the reports. Commenting on protection
measures, one should remember the rationale to
introduce them and use them effectively. Procedural
aspects, concerning e.g., verification of the reports,
must also be considered.

The last speech of the second session was followed
by questions. Mr. Ozarowski indicated that probably
the general vacatio legis would be applied, however the
derogation from the Directive for medium enterprises
would also be used. As for the anonymous reports, most
likely there will be provisions providing possibility to
accept such reports. There are also no plans to establish
a separate institution for the whistleblowers'
protection.

The third session dealt with whistleblowing in
practice and was chaired by Prof. Peter Varga. After
the break, the first speaker was Dr. Jaroslav Stransky
(legal adviser, Czech-Moravian Confederation of
Trade Unions — CMKOS). Dr. Stransky noted that
there were already cases of retaliation of employees
who reported wrongdoings. That is why EU
Whistleblower Protection Directive is considered as an
important instrument to protect such persons,
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nevertheless, the transposition must achieve its goal,
therefore the first draft bill was not supported by
CMKOS. After the amendments, the protection of
employees seems enhanced, however most of the
protective measures already exist in current
legislation. Czech trade unions take the view that first
it is important to properly use the instruments already
introduced to the legal system. On the other hand,
indicating specific protection measures may help to
build the awareness and legal certainty. It is also
crucial to ensure the effective application of new
provisions, primarily within the internal reporting
channels and autonomous functioning of the
designated authority.

Next the floor was taken by Dr. Edyta Bielak-
Jomaa (University of Lodz), who drew attention to the
aspect of data protection of whistleblowers in public
administration. Employees working in public
administration must act not only in the interests of the
employer, but likewise in the interests of society and
the state. In this sector, whistleblowing should be
treated also as an obligation. Therefore, it is necessary
to provide independent reporting channels and ensure
the confidentiality and protection of personal data. In
general, creation of effective internal communication
channels depends on many factors, such as size and
structure of an employer, branch of business, level of
fraud risk, employees' knowledge, etc. In case of public
administration, it is necessary that personnel
designated to receive reports and conduct
investigations has sufficient knowledge regarding data
protection. Dr. Bielak-Jomaa presented also other
issues which should be considered while creating such
channels, e.g., structure of offices, reporting systems
and data retention.

The following presentation had a very practical
input, bringing insight into protection of whistleblowers
in one of the largest Czech employers, Skoda Auto a.s.
It was held by Patrik Stonjek, MSc, a lawyer dealing
with labour law in this company. As Mr. Stonjek
pointed out, the system dealing with complaints of the
employees or customers, managed centrally by the
Volkswagen Group, had already been introduced
a couple of years ago. The practical aspects of its
operation were outlined, including anonymity
guarantees, ways of making notifications, multiple
reporting channels, including those with legal expertise
within the group, designated bodies for verification of
reports, procedural unification and protection
measures. Also, some examples of internal
investigations were presented. To conclude, the EU
Whistleblower Protection Directive will not bring
significant changes for Skoda Auto a.s., however, some
adjustments need to be introduced. At the end, Mr.
Stonjek, answering the questions from the audience,
noted that there was a special email address within the
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enterprise, which could be used for reporting breaches
of law, and it was possible to make anonymous reports.
There is also a dedicated department within the group,
supervising the internal reporting system.

Thereafter, Zuzana Grochalova (Transparency
International (TI) Slovakia), presented Slovak data
about whistleblowing reports and protection. At the
beginning, Ms. Grochalova described main activities of
TI, namely support for whistleblowers (e.g. by
guaranteeing them new workplaces in case of dismissal),
public counseling, participation in legislative process
and educational activities. Then, statistic data were
displayed concerning awareness of legal protection,
protection granted, willingness to report breaches,
conducted trainings and reports made in public
institutions. It must be noted that the number of reports
has increased significantly in 2020, however this also
meant an increase in irrelevant reports. Additionally, it
turned out that labour inspectorates at county level
didn't carry out their duties properly, because they
didn't get enough funding nor training from the
government. On the other hand, the number of trainings
provided was improved, as well as prosecutions of
corruption crimes. Ms. Grochalova referred also to the
first successful case, in which remuneration was paid to
a whistleblower according to law.

The last presentation was held by Julia Besz
(Domanski, Zakrzewski, Palinka Sp.K.) and Vojtech
Prerovsky (Veolia Ceskda Republika a.s.). It referred
to the legal design methodology as a new tool for
establishment of rules, enabling more successful
implementation of whistleblowing systems, as,
according to the EU Whistleblower Protection
Directive, information on reporting should be clear and

Notes/Przypisy

easily accessible. This methodology consists of at least
3 aspects: simple language, understandable graphics
and legally compliant content, which allows for better
communication. It helps to promote whistleblowing
rules in the organization and make internal regulations
user-friendly. Increased understanding means increased
compliance; therefore, it is also a good idea to involve
workers from different sectors in the work on
procedures. At the end, practical solutions applied by
the Czech employer and their results, confirming the
effectiveness of the described method, were presented.
Mr. Prerovsky also noted that it is important to choose
channels of communication which are easily available
to the specific types of workers.

The concluding speech, presenting proposals for
changes concerning the workplace whistleblower
protection in the V4 countries, France and Slovenia,
elaborated within the WhistlePro Grant, was held by
Prof. Dagmara Skupiefi. The speaker focused on such
important issues as: the material scope of
whistleblowing, appropriate structure of internal and
external reporting channels, conditions for the public
disclosure, protection against retaliations, measures of
support for whistleblowers, relationship between
general rules and sectoral provisions as well as
confidentiality-related issues.

Prof. Dagmara Skupiefi closed the conference
announcing publications summarizing the results of the
WhistlePro Grant to be published by the Lodz
University Press this year. All interested persons may
watch the conference at the University of Lodz
YouTube3 and the Book of Abstracts is available in
a digital format*.

I See also online streaming of the first WhistlePro conference of 25 September 2020 entitled "Workplace Whistleblower Protection in the V4
Countries, France and Slovenia — in Search of an Effective Model of Protection", https://www.youtube.com/watch?v=niPjCjj5SAKo (accessed
15/08/2021) and the Book of Abstracts for this conference: https://wydawnictwo.uni.lodz.pl/produkt/workplace-whistleblower-protection-in-the-v4-
countries-france-and-slovenia-in-search-of-an-effective-model-of-protection/ (accessed 15/08/2021).

2 The project is co-financed by the Governments of Czechia, Hungary, Poland and Slovakia through Visegrad Grants from International Visegrad
Fund. The mission of the fund is to advance ideas for sustainable regional cooperation in Central Europe. More about the International Visegrad
Fund see https://www.visegradfund.org/ (accessed 15/08/2021), more about the WhistlePro Grant: https://wpia.uni.lodz.pl/en/research/whistlepro
(accessed 15/08/2021).

3 https://www.youtube.com/watch?v=6vQPwwCeeDQ (accessed 15/08/2021).

4 See I. Miernicka, A. Pietras, D. Skupieri (eds.), Workplace Whistleblower Protection in the V4 Countries, France and Slovenia. Current Regulations
and Proposed Changes. Book of Abstracts. International Scientific Conference Organised Online. Department of European, International and
Collective Labour Law. Faculty of Law and Administration, University of Lodz, 15th June 2021, Lodz 2021, https://wydawnictwo.uni.lodz.pl/
produkt/workplace-whistleblower-protection-in-the-v4-countries-france-and-slovenia-current-regulations-and-proposed-changes/
15/08/2021).
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