




whether, and to what extent, AI systems would fit into any of
the existing categories of strict liability provisions. The legal
analysis of national law is organized along four main groups of
strict liability provisions (injuries by wild animals; ’things’
liability; abnormally dangerous activities; vicarious liability)
(European Parliament, 2017) that are found in national law. 

During our analyses, for better compatibility we would
use the European Parliament scale (European Parliament,
2020b): national provisions also cover ’things’ other than
defective objects; national law also covers intangible things;
national law includes a general clause related to strict
liability; national law includes specific clauses, for specific
types of things (Table 1).

Strict liability for ’things’ covers situations where damage is
caused by a specific thing. Ukrainian legislation and practice
distinguish tangible and intangible ’things’. �A product is 
a tangible item that is put on the market for acquisition,
attention, or consumption, while a service is an intangible item.

For example, you will not find the definition of the term
’cloud services’ in either tax or accounting legislation.
However, tax accounting is completely focused on
accounting and considers such an operation as a service
(paragraph 14.1.203 Tax Code of Ukraine). At the same
time, further development of artificial intelligence in
Ukraine is reflected in the Order of the Cabinet of Ministers
of Ukraine of December 2, 2020 No. 1556-r, which approved
the Concept of Artificial Intelligence in Ukraine.

The concept defines artificial intelligence as an organized set
of information technologies which can perform complex tasks
by using a system of scientific research methods and algorithms
for processing information obtained or independently created
during work, as well as creating and using their own knowledge
bases, and decision-making models. Algorithms are used for
working with information and identifying ways to achieve goals.
Based on such an approach, some Ukrainian scholars
(Baranov, 2017; Katkova, 2017; Androshchuk, 2020) pointed
out that artificial intelligence is a software product similar to 
�a computer program, and the legal regulation of artificial
intelligence can be applied by analogy with the regulation of 
a computer program. This, however, is mostly �a simplification
because AI requires a foundation of specialized hardware and
software for writing and training machine learning algorithms.

Taking into account huge AI hardware, software and
staffing cost, many vendors are providing access to artificial
intelligence as a service. Such a service approach is being

applied to AI-powered decision support systems Artificial
Intelligence-as-a-service (AIaaS) and AI Platform-as-a-Service
(AIPaaS). Today, machine learning is the leading type of
AI. It is the most mature of several areas of AI.

Thus, AI-as-a-Service typically refers to any advanced
software package with built-in intelligence to mimic or
replicate human thinking. 

AIPaaS provides access to a cloud platform where users
can avail of the services required on a pay-per-use or pay-
per-service basis. AIPaaS often include managed sub-
services and third-party APIs, thus providing a more
autonomous human (data scientist) intervention and
comprehensive platform. An example is the use of such kind
of services for autonomous vehicles. Furthermore, in
identifying the properties of self-learning in artificial
intelligence, it is assumed that human control is lacking and
consequently the question arises as to who is responsible for
failures of this autonomous intelligence.

Regarding the legislation of Ukraine, it should be assumed
that the concepts of "damage" and "loss" do not coincide.
"Loss" in its legal meaning established by Art. 22 of the
Commercial Code of Ukraine (2003), is a narrower concept
than that of "damage" as it only includes real losses and lost
profit and they are reimbursed, as a rule, in the presence of
property relations and in monetary terms. "Damage", instead,
is a broader concept which is divided into a property and non-
property damage (Buhaichuk et al., 2015, p. 38).

According to paragraph 1 of the Art. 224 of the
Commercial Code of Ukraine, a participant in economic
relations who has violated an economic obligation or
established requirements for economic activity, must
compensate for the damage caused to the entity whose rights
or legitimate interests are violated. General provisions
related to damage from defective things are applied in
Ukraine based on the Law "On liability for damage caused by
a defect in the product" (2011). Some specific provisions
relate to damage from specific things, such as buildings, and
those specific provisions are not limited to defective things
are included in articles of the Code of Ukraine on
Administrative Offenses (1984). 

Thus, reimbursement involves the recovery of damages caused
from the guilty party (individual or legal entity). Also, Ukrainian
scholars point out that there is a single position in judicial
practice, according to which the application of an economic
sanction in the form of damage reimbursement requires the

t. LXXVI�z nr 5/2023 (899)�z DOI 10.33226/0137-5490.2023.5.2

ISSN 0137-5490   PRZEGL�D USTAWODAWSTWA GOSPODARCZEGO 13

Table 1
Main groups of strict liability in Ukraine 

Source: own research.

Provisions Cover 'things' other Cover intangible 
Main groups than defective things things General clause Specific clauses

Injuries by wild animals Not applied Not applied +/� +

’Things’ liability � + + �

Abnormally dangerous activities Not applied � + +

Vicarious liability Not applied Not applied + �
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presence of all elements of the offense’s corpus delicti, namely:
illegal behavior, action or omission, a negative result of such
behavior (damages), the causal relationship between illegal
behavior and damages, and the guilt of the offender. Where one
or more those elements are missing, there is no civil liability
(Pavliuchenko & Koshevets, 2015, p. 36; Judgment by the
Supreme Court, 2018; Order of the Trial Chamber on
Commercial cases of the Supreme Court of Ukraine, 2017;
Order of the Central Commercial Court of Appeals, 2019).

Such provisions open the opportunity to apply strict liability
for "things" beyond specific cases explicitly mentioned in the
law. However, it is questionable whether this is relevant for
services, such as cloud software, an algorithm, or any other
element or application of AI systems. It should be pointed out
that additional provisions relating to "services" or "activities"
would be mandatory.

Trying to concentrate on the second type of special liability
clause, related to dangerous activities, we can find two specific
acts: the Cabinet of Ministers’ Order "About the statement of
Licensing conditions of carrying out economic activity on the
management of hazardous waste" (Order of the Cabinet of
Ministers of Ukraine, 2016) and the Law "On the handling of
explosives for industrial purposes" (1994).

There are several general clauses of liability linked to
dangerous activities in the Civic Code of Ukraine (CCU) � art. 805
(vehicles), 767 (rent), 1187 (damages reimbursement).
Nevertheless, specific legal acts provide a strict liability regime
for certain activities. 

The determination of what constitutes a dangerous activity is
included in Art. 1187 CCU and related to the use, storage, or
maintenance of vehicles, machinery, and equipment, use, and
storage of chemical, radioactive, explosive, and flammable and
other substances, keeping wild animals, service dogs and dogs
of fighting breeds, etc. [which] creates an increased danger for
the person who carries out this activity and other persons. The
national courts also can define this issue, so due to such
provisions Ukraine is potentially more flexible when it comes to
integrating dangerous activities related to AI systems.

Concerning the third type of liability, there is no specific law
on the keeping of potentially dangerous animals. According to
the Ukrainian legislation, animals (dogs and cats) are the object
of property rights and therefore owners must bear the full burden of
responsibility for them (art. 1187 CCU). So, in case of harm to
human health or property, owners will bear administrative
responsibility according to Art. 154 of the Code of
Administrative Offenses. If a dog is the source of increased
danger, the right to compensation arises regardless of the fault of
its owner. Thus, Ukraine specifically limits strict liability and does
not include strict liability provisions for damage caused by
different animals.

The final group constitutes vicarious liability. This type of
liability covers a diverse set of situations when one person in
specific circumstances is liable for an action of another person
(Art. 31�39 CCU). The Ukrainian national system includes
several grounds for vicarious liability. For example, the liability of
an employer for its employee, of a legal person for its member, of
a principle for its agent, of a person with contractual obligation for
the person under contractual obligation, of a guardian for a non-
culpable person (including culpable minors).

The analysis of the Ukrainian national system provides 
a comprehensive overview of the diversity of approaches to
fault-based liability. General clauses in national laws have been
considered as providing more flexibility. The national system is
based on rather common provisions relating to strict liability.

Applying strict liability principles to AI systems (machine
learning or deep learning), by analogy to damage caused by one
of the models (injuries by wild animals and vicarious liability),
provides a path to distinguish between types of AI systems
based on their level of intelligence and danger. In most cases of
machine learning it would be reasonable to limit strict liability
only to specific types of damage attributable to an animal. If we
have to deal with deep neural nets, strict liability could be
extended to vicarious liability. 

Discussion

A number of very recent publications provided an
extensive analysis of possible solutions. Considering the
specific aims of this article in terms of possible Ukraine
action, only three very broad policy directions are
considered. First, the status quo scenario, requires no
additional action on the national level. The second one is
"improvement or amending" current legislation, and the
third is the adoption of a "new specific legislation" (Table 2).
Those policy solutions are not quantitatively assessed but
only briefly qualitatively discussed in Table 2.

In order to address the policy options outlined above
using certain criteria, we report here the results of the
discussions, which were published in 2019 in the Report on
liability for artificial intelligence and other emerging digital
technologies (European Commission, 2019).

The report concluded: "While existing rules on liability
offer solutions with regard to the risks created by emerging
digital technologies, the outcomes may not always seem
appropriate, given the failure to achieve: (a) a fair and
efficient allocation of loss (...); (b) a coherent and
appropriate response of the legal system to threats to the
interests of individuals (...); (c) effective access to justice"
(European Commission, 2019).

The first scenario foresees that a delay in addressing the
outstanding issues and consequences will increasingly
generate costs. Therefore, this option is not preferred.

The second policy option is based on the current
framework to address the existing challenges. The
outcomes of this policy option are medium because it would
be unlikely for the revision of the legal system alone (even
in the best-case scenario) to be able to address all
outstanding challenges. Fair and efficient allocation of loss
is medium, but over time it could potentially decrease to
low if outstanding challenges remain not addressed. 

The second and third policy options are better based on 
a risk-based approach. There is no need to balance between 
a mix of fault-based and strict liability provisions because the
classification of different situations does not always have 
a common ground (high risk � strict liability, low risk � 
a fault-based liability regime). In the case of strict liability for
all situations, this generates higher costs for the public system
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and potentially could also negatively impact innovation, but
could be more desirable for victims. And vice versa, a fault-
based liability system could be much more restrictive to
victims but facilitate innovations and enhance
implementation of risky product. Accordingly, outstanding
challenges may impede competition and create obstacles
harming the Ukrainian economy.

The third option to adopt specific legislation could
potentially be a favorable solution. First of all, a risk-based
approach ensures appropriate management of risks that would
arise for economic actors and provide a good opportunity for
victims to receive compensation. Also, a single legislation act is
more easily adopted for new technological innovations: for
example, in the case of deep neural nets, the risk-based
approach could be extended to vicarious liability. 

Conclusions

Revision of the EU’s Eastern Partnership country’s civil
liability regime for artificial intelligence systems could be one
of the main challenges for better market access and would
likely generate economic and social outcomes. Currently,
there are no specific rules on the liability of AI systems in
Ukraine. National liability rules indicate how liability claims
can be resolved and whether damages resulting from the
artificial intelligence system can fall into one of the current
national categories of strict or fault-based liability.

Objectively, what is needed is not only the legal
framework for the practical use and application of AI
technologies, but also the construction of a comprehensive

model of legal regulation. That should also include the
following: the formation of universal standards and rules for
the use of AI property turnover and digital (virtual)
technological environment, regulation of methods and
forms of application of AI technologies, the use of IP
property rights on AI technologies, features of legal regimes
of regulation depending on the type of AI technology.

Based on legal analysis, Ukraine’s rules are classified as
flexible to new situations and cases relating to claims for
damages connected with AI systems. Provisions in national
law provide either a general clause or a non-exhaustive list of
situations that might fall within the scope of strict liability
rules and exceptions relating to things, activities, animals or
vicarious liability. 

The risk management approach as the main tool for the
regulation of liability in different policy options has better
potential to minimize risks and increase safety, decrease
legal uncertainty and facilitate innovations, and ensure
consumer rights.

The application of current Ukrainian secondary law on
liability to AI would likely occur insufficient and provide an
insufficient level of protection, both in relation to the areas
already covered by national law and, even more so, in
relation to new risks that are not covered by existing law.

Introducing the different types of liability in the
framework of policy options suggests discussion not only
about political and economic feasibility but also about
social justice and public acceptance. It will be important
that future research investigates public perception of civil
liability regime for artificial intelligence in Eastern
partnership countries.
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Table 2
Main criteria for accessing policy options in the field of strict liability in Ukraine 

Source: own research.

Criteria Enhancing Fair and efficient
Policy option        innovations allocation of loss Interests of individuals Access to justice

1. Status quo Medium Low Low Low

2. Improvement or revision Medium High Medium Medium

3. New specific legislation Medium High Medium High

References/Bibliografia

Androshchuk, H. O. (2020). Pretsedent: tvory, stvoreni AI, maiut pravo na zakhyst avtorskykh prav!? Intelektualna vlasnist v Ukraini, (1), 57�59
Baranov, O. A. (2017). Internet rechei i shtuchnyi intelekt: vytoky problemy pravovoho rehuliuvannia. In: IT-pravo: problemy ta perspektyvy

rozvytku v Ukraini. Zbirnyk materialiv II-i Mizhnarodnoi naukovo-praktychnoi konferentsii. Lviv, 17.11.2017. NU "Lvivska politekhnika",
18�42.

Benhamou, Y. & Ferland, J. (2020). Artificial intelligence & damages: Assessing liability and calculating the damages. In: Leading Legal
Disruption: Artificial Intelligence and a Toolkit for Lawyers and the Law. https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3535387

Binda Filho, D., & Vetis Zaganelli, M. (2020) Civil liability and artificial intelligence: Who is responsible for damages cause d by autonomous
intelligent systems? Humanidades & Tecnologia (FINOM), 26(1). 

Buhaichuk, K. et al. (2015). Peculiarities of appointing and carrying out an examination regarding the determination of the amo unt of material
damages, non-property damage, damage to the environment caused by a criminal offense: scientific and methodological recommendat ions.
Kharkiv, KhNUVS https://dspace.univd.edu.ua/xmlui/bitstream/handle/123456789/1150/osoblivosti_priznachennya_ta_provedennya.pdf
?sequence=2&isAllowed=y

Cabinet of Ministers of Ukraine (2016). Order "About the statement of licensing conditions of carrying out economic activity on  management
of hazardous waste" 13.07.2016.  https://zakon.rada.gov.ua/laws/show/446-2016-%D0%BF#Text

PUG_2.qxd  25-05-2023  14:50  Page 15



t. LXXVI�z nr 5/2023 (899)�z DOI 10.33226/0137-5490.2023.5.2

ISSN 0137-5490   BUSINESS LAW JOURNAL  16

Calo, R. (2016). Robots in American law. Research Paper No. 2016-04. University of Washington, School of Law.
� erka, P., Grigiene, J., & Sirbikyte, G. (2015) Liability for damages caused by artificial intelligence. Computer Law & Security Review, 31(3),

376�389. https://doi.org/10.1016/j.clsr.2015.03.008
Civic Code of Ukraine. 16.01.2003, No. 435-IV. https://zakon.rada.gov.ua/laws/show/435-15#Text
Code of Ukraine on Administrative Offenses. 18.12.1984, No. 51.
Dawid, H., & Muehlheusser, G. (2019). Smart products: Liability, timing of market introduction, and investments in product safety. CESifo

Working Paper No. 7673, Center for Economic Studies and ifo Institute (CESifo). https://doi.org/10.2139/ssrn.3392901
European Commission. (2019). Liability for Artificial Intelligence and other emerging digital technologies. Report from the Expert Group on

Liability and New Technologies � New Technologies Formation. 
European Parliament. (2017). Resolution on civil law rules on robotics. P8_TA(2017)0051, 16.02.2017.
European Parliament. (2020a). Artificial Intelligence and Civil Liability. Policy Department for Citizens’ Rights and Constitutional Affairs,

Directorate-General for Internal Policies, European Parliament, PE 621.926.
European Parliament. (2020b). Civil liability regime for artificial intelligence. European added value assessment. https://www.europarl.

europa.eu/thinktank/en/document.html?reference=EPRS_STU(2020)654178
Galasso, A., & Luo, H. (2018). When does product liability risk chill innovation? Evidence from medical implants. Harvard Business School

Strategy Unit Working Paper No. 19�002. https://doi.org/10.3386/w25068
Goodman, B, & Flaxman, S. (2016). EU regulations on algorithmic decision-making and a right to explanation. ICML workshop on human

interpretability in machine learning (WHI 2016), New York. https://arxiv.org/abs/1606.08813
Judgment by the Supreme Court composed of penal of judges of the Commercial Court of Appeal, of 3.08.2018 in case No. 923/700/1 7.

Uniform State Register of Judgements. http://www.reyestr.court.gov.ua/Review/75770409 
Katkova, T. H. (2017). Zakony pro robotiv: suchasnyi stan i perspektyvy rozvytku. In: IT-pravo: problemy ta perspektyvy rozvytku v Ukraini.

Zbirnyk materialiv II-i Mizhnarodnoi naukovo-praktychnoi konferentsii. Lviv, 17.11.2017. NU "Lvivska politekhnika", 58�64.
http://aphd.ua/publication-345/

Law "On liability for damage caused by a defect in the product", 19.05.2011, No. 3390-VI. https://zakon.rada.gov.ua/laws/show/3 390-17#Text
Law of Ukraine "On the handling of explosives for industrial purposes", 23.12.2004, No. 2288-IV. https://zakon.rada.gov.ua/laws /show/2288-

15#Text
Lohsse, S., Schulze, R., & D. Staudenmayer, D. (Eds) (2019). Liability for artificial intelligence and the internet of things: Münster Colloquia on

EU Law and the Digital Economy IV. Nomos Verlag. https://doi.org/10.5771/9783845294797
Malgieri, G., & ComandØ, G. (2017). Why a right to legibility of automated decision-making exists in the general data protectio n regulation.

International Data Privacy Law, 7(6), 243�265. https://doi.org/10.1093/idpl/ipx019
Order of the Cabinet of Ministers of Ukraine dated from 2.12.2020, No. 1556-r, about approving the concept of artificial intell igence in

Ukraine. https://zakon.rada.gov.ua/laws/show/1556-2020-%D1%80
Order of the Central Commercial Court of Appeals dated from 22.04.2019 in case No. 904/4367/18. Uniform State Register of Judge ments.

http://www.reyestr. court.gov.ua/Review/81436051
Order of the Trial Chamber on Commercial cases of the Supreme Court of Ukraine dated from 14.06.2017 in case No. 923/2075/15. U niform

State Register of Judgements. http://www.reyestr.court.gov.ua/Review/67621495 
Oxford Insights. (2020). AI Readiness Index 2020. https://www.oxfordinsights.com/government-ai-readiness-index-2020
Pavliuchenko, Y. M., & Koshevets, A. A. (2019). Legal activity on damage reimbursement caused by violations of commercial contr acts. Pravo

ta ekonomika, (1/37), 35�44. https://doi.org/10.31558/2518-7953.2019.1.5   
Reed, C., Kennedy, E., & Silva, S. (2016). Responsibility, autonomy and accountability: legal liability for machine learning. Queen Mary School

of Law Legal Studies Research Papers, (243).
Selbst, A. D. (2020). Negligence and AI’s human users. Boston University Law Review, 100(1315), 1315�1375. 
Selbst, A. D., & Powles, J. (2017). Meaningful information and the right to explanation. International Data Privacy Law, 7(4), 233�242.

https://doi.org/10.1093/idpl/ipx022
Stanford University. (n.d.). The AI Index. https://aiindex.stanford.edu/
Wachter, S., Mittelstadt, B., & Floridi, L. (2017). Why a right to explanation of automated decision-making does not exist in t he general data

protection regulation. International Data Privacy Law, 7(2), 76�99. https://doi.org/10.1093/idpl/ipx005

Prof. W�odzimierz Strelcow 

Od 2017 r. zatrudniony Instytucie Bezpiecze�stwa Za-
rz�dzania Akademii Pomorskiej w S�upsku na stano-
wisku profesora. Jego dorobek naukowy obejmuje
oko�o 80 publikacji, w tym autorstwo/wspó�autorstwo
14 opracowa� zwartych (z czego dwa to monografie,
a trzy to podr�czniki i inne opracowania dydaktyczne).
W ostatnich latach jego g�ówny nurt bada� wi��e si�
z transformacj� cyfrow� w administracji publicznej
w krajach Europy �rodkowej i �rodkowo-Wschodniej.

Prof. W�odzimierz Strelcow 

Since 2017, he has been employed by the Institute of
Security and Management Pomeranian University in
S�upsk as a professor. His scientific achievements
include about 80 publications, including authorship/co-
authorship of 14 books (of which two are monographs,
and three are textbooks and other didactic studies). In
recent years, the mainstream of his research is related
to digital transformation in public administration in
Central and Central-Eastern Europe.

PUG_2.qxd  25-05-2023  14:50  Page 16


