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Zgrupowania spółek w postępowaniach upadłościowych
i restrukturyzacyjnych: podobieństwa problemów prawnych
i ich rozwiązań z perspektywy regulacji międzynarodowych
oraz wybranych porządków prawnych państw członkowskich UE
Abstract
Corporate groups regardless of their structure are
a common phenomenon in conducting business
activity, therefore there was a need to address the
problem of insolvency of such groups by legislators.
The following paper presents regulations regarding
corporate insolvency provided in both supranational
acts (UNCITRAL Legislative Guide on Insolvency and
EU Regulation 2015/848 on insolvency proceeding), as
well as in national laws of four EU Member States —
Italy, the Netherlands, Poland and Portugal. As shown
in the study, each of the above mentioned countries
allows conducting insolvency proceedings with respect
to corporate groups, albeit with some differences as to
its basis (legal acts or legal practise), scope
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Streszczenie
Działalność gospodarcza prowadzona przez zorganizowane grupy spółek jest niezwykle popularna nie tylko w Unii
Europejskiej. Natomiast wykonywanie działalności wiąże
się nierozerwalnie z możliwością popadnięcia w stan niewypłacalności, w tym także o charakterze transgranicznym. Artykuł przedstawia regulacje dotyczące niewypłacalności przedsiębiorstw, zawarte w aktach ponadnarodowych (UNCITRAL Legislative Guide on Insolvency oraz
rozporządzeniu UE 2015/848 w sprawie postępowania
upadłościowego), a także w przepisach prawa krajowego
czterech państw członkowskich UE — Włoch, Holandii,
Polski i Portugalii. Jak pokazują badania prowadzone
przez naukowców z wymienionych krajów w ramach projektu ACURIA, każdy z tych krajów umożliwia prowadzenie
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(coordination, procedural consolidation or substantial
consolidation) and implementation (court jurisdiction
and appointment of supervisory judges or insolvency
practitioners). In the paper we compare the
regulations adopted by the states in question and point
out some obstacles for effective proceedings. Despite
some differences, we find most of the solutions similar
as they allow consolidation or coordination of cases,
and they are in line with the European law on
insolvency.

postępowań upadłościowych w odniesieniu do grup kapitałowych, jednak istnieją pewne różnice co do ich podstawy
(są to albo akty prawne, albo ustalona praktyka stosowania
prawa, jak np. w Holandii), zakresu (koordynacja, konsolidacja proceduralna lub konsolidacja merytoryczna) oraz
realizacji (jurysdykcja sądów i powołanie sędziów nadzorczych lub zarządców). W artykule porównano regulacje
przyjęte przez te państwa i wskazano na bariery efektywnego postępowania. Chociaż istnieją pewne różnice, większość rozwiązań jest, zdaniem autorów, podobna. W większości porządków prawnych pozwalają one na konsolidację
postępowań lub koordynację spraw i są zgodne z europejskim prawem upadłościowym (także z tzw. soft law).

Keywords: corporate insolvency, group insolvency in

Słowa kluczowe: niewypłacalność korporacyjna,
niewypłacalność grup spółek w Holandii, niewypłacalność
grup spółek w Polsce, niewypłacalność grup spółek
w Portugalii, niewypłacalność grup spółek we Włoszech

Italy, group insolvency in the Netherlands, group
insolvency in Poland, group insolvency in Portugal

JEL: K49

Introduction
Enterprise groups are in fact a common (nowadays, maybe
the most common) meaning to do business. As there is not
a single model of corporate group, the differences in their
structure and characters exclude the existence of a sole
definition. It is well known that there are two approaches in
outlining the concept of group, i.e. the separate entity
approach and the single enterprise approach: the first one
considers the group as a simply accumulation of singular
enterprises, while the second one as a unitary entity.2
Accordingly, these approaches have different reflections in
the insolvency field. On the one hand, the separate entity
approach, relying on the separate legal personality principle of
the members of the groups, does not mix the debts and credits
of the companies. On the other hand, the single enterprise
approach outlines the group as a whole also for the insolvency
purposes, unifying the debts and credits of each company.3
The need for a comprehensive treatment of enterprise group
insolvency is widely accepted, and even lately recognized by
law.4 Since corporations are considered an added value
compared with the single enterprises, this value has to be
preserved also in situations of insolvency. Thus, there is
a shared opinion that group insolvency requires specific rules
and a coordination between the proceedings of the enterprises
belonging to the corporation. At the same time, it is necessary
to ensure the best interest of creditors (all where possible,
otherwise of most of them). In this perspective, setting out
coordinated rules for corporation insolvency could have
advantages in terms of costs and efficiency of the proceedings5,
and, at the same time, it could gain benefits for creditors.
Information flow which is involved in a single or coordinated
procedure also represents an additional advantage.6
To the extent of lining out corporation-related rules in
assessing group insolvency, two main kinds of coordination

emerge:7 — there could be a procedural coordination, under
which the administration of different insolvency proceedings
is coordinated without any unification of assets and liabilities
of each company belonging to the corporation.8
Coordination does not necessarily coincide with a joint
application: proceedings could be coordinated even in
presence of different applications, and the petition for
coordination does not have a binding effect on the court9 —
or there could be a substantive consolidation which, instead,
considers assets and liabilities of the singular enterprises
belonging to the group as a unitary insolvency estate.10
Regarding group insolvency, despite the lack of a common
European regulation, even in the EU Directive about
insolvency, except for EIR of 201511, which deals with
transnational group insolvencies, we can state that
a movement of all European legal systems toward the
common solution of procedural coordination or
consolidation can be observed. The reason is the need to
solve the same problem that arises from a distressed group;
a problem which cannot be overcome by traditional
insolvency laws based on the principle pursuant to which, for
the purposes of restructuring and insolvency, a single
company is a debtor, so that, as a consequence, a separate
insolvency proceeding must be opened with respect to each
insolvent company of a group.
In crisis situations the opening of a single restructuring or
insolvency proceeding for each member of the group results
in the end of holding's direction of the group as a whole and,
therefore, of the synergies among the single entities that
work as a sole enterprise (from economic point of view). This
results in — as law scholars all around the Europe affirm —
the loss of the "konzernspezifischen Verbundwert" (the value
related to the synergies among the companies of the group):
the group as an economic entity has a higher value than the
addition of the value of the single companies estates.12
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To avoid this effect and to achieve the aim of every
restructuring or insolvency proceeding of the utmost
creditors satisfaction what is necessary is the coordination or
the consolidation of all the proceedings of the single
companies of the group.
The issue of corporate group insolvency was one of the
elements analyzed by the researchers in ACURIA project
— Assessing Courts' Undertaking of Restructuring and
Insolvency Actions: best practices, blockages and ways of
improvement.13 The purpose of the research project was to
help improve national and EU rules, enforcement practices
and public policies on business restructuring and
insolvency by identifying the elements that can promote or
obstruct court' performance on the matter. The project
relies on analysis and comparative empirical research on
legal, procedural and institutional aspects of insolvency,
carried out in four EU countries: Portugal, Italy, Poland
and the Netherlands.
In order to achieve the purpose, the legislative
frameworks of four countries (law in books) were
overviewed and verified by analyzing the data collected
from court cases brought to a close between 2012 and
2016, opinions and perceptions of insolvency practitioners
and other stakeholders, gathered through interviews and
focus groups (law in action).14 Two questions were asked:
about the evaluation of the court performance as for the
group enterprises insolvency and pre-insolvency
proceedings and evaluation of the court performance as
for the cross-border insolvency and pre-insolvency
proceedings. Surprisingly, according to the opinions of the
stakeholders in Italy, Poland and Portugal, when
indicating barriers in insolvency proceedings, the legal
regulations regarding the insolvency of groups of
companies are not perceived as the key or the most
important aspects. Instead, it is the duration of the
proceedings, bureaucracy, a law rate of credit recovery,
lack of cooperation from debtors and creditors that are
recognized as major barriers.15
In the area of cross-border proceedings, secondary
proceedings correctly fulfill their role. However, cross-border
insolvencies are still a very rare phenomenon in Portugal and
Poland. In the Dutch team's report we can hardly find any
reference to the problem. In Italy "courts often treat the
cases of cross-border insolvency proceedings as if they were
internal cases".16

Corporate group insolvency —
transnational perspective
Provisions regarding group insolvency are present on
various levels. They are laid down in both global documents
and acts adopted by the European legislators. In order to
understand the group insolvency legal framework at
a supranational level, below we analyse the European
Union's key legal documents and the most important
international soft laws about this issue: the UE Regulation
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about transnational insolvency (recast) and the UNCITRAL
Legislative Guide on Insolvency Law.

The UNCITRAL Legislative Guide
on Insolvency Law
The UNCITRAL Legislative Guide on Insolvency Law
provides key objectives and principles that should be
reflected in national insolvency laws. The Third Part of
Legislative Guide deals with the treatment of groups of
companies in insolvency. In this part of the UNCITRAL
Legislative Guide it is suggested to facilitate the global
treatment of enterprise groups in insolvency by ensuring that
existing principles for cross-border cooperation (Articles 25
— 27 Model Law) apply to enterprise group insolvencies.
The aim is to "facilitate commercial predictability and
increase certainty for trade and commerce, as well as fair
and efficient administration of proceedings that protects the
interests of the parties, maximize the value of the assets of
group members to preserve employment and minimizes
costs"17. It is furthermore recognized that separate
insolvency proceedings may be a feasible option where there
is a low degree of integration in the group and group
members are relatively independent of each other, but "for
many groups, cooperation may be the only way to reduce the
risk of piecemeal insolvency proceedings that have the
potential to destroy going concern value and lead to asset
ring-fencing, as well as asset shifting or forum shopping by
debtors".18
UNCITRAL recommends that the insolvency law may
specify that a joint application for commencement of
insolvency proceedings may be made with respect to two or
more enterprise group members, each of which satisfies the
applicable commencement standard, in order to facilitate
coordinated consideration of an application for
commencement of insolvency proceedings with respect to
those enterprise group members; to enable the court to
obtain information concerning the enterprise group that
would facilitate the determination of whether
commencement of insolvency proceedings with respect to
those group members should be ordered; to promote
efficiency and reduce costs; and to provide a mechanism for
the court to assess whether procedural coordination of those
insolvency proceedings would be appropriate (recital 199).
UNCITRAL provides procedural coordination as the best
solution to facilitate coordination of the administration of
the insolvency proceedings of two or more group members,
while respecting the separate legal identity of each of them;
and to promote cost-efficiency and a better return to
creditors. Pursuant to recital no. 203 et seq., the court may
order procedural coordination. Procedural coordination may
involve, for example, the appointment of a single or the same
insolvency representative; the establishment of a single
creditor committee; cooperation between the courts,
including coordination of hearings; cooperation between
insolvency representatives, including information sharing
and coordination of negotiations; joint provision of notice;
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coordination between creditor committees; coordination of
procedures for submission and verification of claims; and
coordination of avoidance proceedings. The scope and extent
of the procedural coordination should be specified by the court.
Within the procedural coordination, UNCITRAL
legislative guide provides for the appointment of a single or
the same insolvency representative, where it is in the best
interests of the administration of the insolvency proceedings
with respect to two or more enterprise group members
(recital 232). To overcome the problem of the conflict of
interest that might arise when a single or the same insolvency
representative is appointed to administer insolvency
proceedings with respect to two or more enterprise group
members, pursuant to recital no. 233, the insolvency law
should specify measures to address any conflict of interest,
such as the appointment of one or more additional
insolvency representatives.
Moreover, when different insolvency representatives are
appointed to administer insolvency proceedings with
respect to two or more enterprise group members, those
insolvency representatives should cooperate with each
other to the maximum extent possible (recital 234), acting
according to the provisions of recital no. 236. In spite of the
fact that UNCITRAL states the general principle of the
respect of the separate legal identity of each enterprise
group member (recital 219), exceptions are allowed.
Pursuant to recital no. 220, the insolvency law may specify:
that, at the request of a person permitted to make an
application under recommendation 223, the court may
order substantive consolidation with respect to two or more
enterprise group members only in the following limited
circumstances:
a) where the court is satisfied that the assets or liabilities of
the enterprise group members are intermingled to such an
extent that the ownership of assets and responsibility for
liabilities cannot be identified without disproportionate
expense or delay; or
b) where the court deems that the enterprise group
members are engaged in a fraudulent scheme or activity with
no legitimate business purpose and that substantive
consolidation is essential to rectify that scheme or activity
(recital 220).
Furthermore, pursuant to recital no. 224, the insolvency
law should specify that an order for substantive consolidation
has the following effects:
a) the assets and liabilities of the substantively
consolidated group members are treated as if they were part
of a single insolvency estate;
b) claims and debts between group members included in
the order are extinguished; and
c) claims against group members included in the order are
treated as if they were claims against the single insolvency
estate.
Despite these effects, the rights and priorities of a creditor
holding a security interest over an asset of an enterprise
group member subject to an order for substantive
consolidation should, as far as possible, be respected in
substantive consolidation (recital 225).

UNCITRAL legislative guide lays down specific provisions
about group restructuring proceedings. The insolvency law is
allowed to permit coordinated reorganization plans to be
proposed in insolvency proceedings with respect to two or
more enterprise group members (recital 237).
Regarding the avoidance of groups transactions in the
insolvency, UNCITRAL recital no. 217 provides that the
insolvency law should specify that, in considering whether
a transaction that took place between enterprise group
members or between an enterprise group member and other
related persons should be avoided, the court may have regard
to the circumstances in which the transaction took place.
Those circumstances may include: the relationship between
the parties to the transaction; the degree of integration
between enterprise group members that are parties to the
transaction; the purpose of the transaction; whether the
transaction contributed to the operations of the group as a
whole; and whether the transaction granted advantages to
enterprise group members or other related persons, that
would not normally be granted between unrelated parties.
It is worth mentioning that since 2015 UNCITRAL has
been drafting a legislative proposal with regard to group
insolvencies. It particularly builds on the recommendations
and has taken into account the rules adopted for group
insolvencies in the EIR (2015). In December 2015,
UNCITRAL published a set of 'Key principles of regime to
address insolvency in the context of enterprise groups'. This
document provides for 8 principles which address issues such
as the possibility of commencing insolvency proceedings for
an enterprise group member, coordinating proceedings in
the case of solution development for some or all of the
members of an enterprise, designating one of the insolvency
proceedings as the coordinating proceedings, authorizing the
insolvency representative to participate in coordinating
proceedings, rules on participating of the group members in
the coordinating proceedings, rules on voting by creditors
and stakeholders over group reorganization plan, court's
jurisdiction to deal with the group reorganization plan and
rights of insolvency representative appointed in
a coordinating proceedings.

The Regulation (EU) 2015/848 — EIR
Council Regulation (EC) No 1346/2000 of 29 May 200019
did not contain any provisions regarding insolvency of
a group of companies. It was however noticed that crossboarder insolvencies became more and more common and
such insolvencies influence internal market.20 Therefore the
European legislator found it necessary to adopt rules on
efficient administration and coordination of insolvency
proceedings relating to members of a group of companies.21
The Regulation (EU) 2015/848 of the European Parliament
and of the Council of 20 May 2015 (EIR) which replaced the
Regulation 1346/2000 addresses the issue of insolvency
proceedings of members of a group of companies.22
Provisions on insolvency proceedings of members of
a group of companies concentrate on two issues: cooperation
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and communication (secion 1), as well as coordination
(section 2). Said rules should only apply in the event that
insolvency proceedings relating to members of a group of
companies have been opened in at least two Member States
(recital 62). However, Member States are allowed to
establish national rules which would supplement rules
on cooperation, communication and coordination regarding
insolvency of memebers of a group of companies set out
in EIR.23
In the case that insolvency proceedings relate to at least
two members of a group of companies, insolvency
practitioners and courts should cooperate.24 Such
a cooperation should take place only where it faciliates
effective administration of the proceedings, it is not
incompatible with the rules applicable to the respective
proceedings and a conflict of interests is excluded.25
Cooperation between insolvency practitioners should
include: providing with relevant information, coordinating
administration and supervision of the affairs of the group
members (if possibile), as well as preparing coordinated
restructuring plan where restructuring is possibile.
Insolvency practitioners may grant additional powers to an
insolvency practitioner appointed in one of the proceedings.
They are also allowed to allocate certain tasks amongst them,
provided that it is permitted by the rules applicable to each
of the proceedings — Article 56(2). Within the scope of
cooperation between courts, the courts may appoint an
independent person or body to act on its instructions. Article 57(2)
of EIR indicates examplary actions that may be undertaken by
courts as an implementation of coordination.26 Cooperation and
communication are also possible between insolvency practitoners
and courts (Article 58).
EIR provides for an alternative mechanism to achieve
a coordinated restructuring of a group for those members of
a group of companies which are not participating in group
coordination proceedings (recital 60). An insolvency
practitioner, appointed in insolvency proceedings relating to
a member of a group of companies, may request a stay of any
measure related to the realisation of the assets in the
proceedings opened with respect to any other member of the
same group. Such steps can only be taken if there is a chance
for restructuring of some or all members of the group and it
is beneficial for the creditors in the proceedings for which the
stay is requested. The stay may be ordered for the period of
up to three months which can be extended up to six months
(Artcile 60).
EIR lays down rules on the coordination of the
proceedings relating to members of a group of companies.
The purpose of such provisions is to improve the
coordination of the insolvency proceedings of members of
a group of companies, and to allow for a coordinated
restructuring of the group (recital 54).27
Group coordination proceedings may be initiated by an
insolvency practitioner appointed in any insolvency
proceedings opened for a member of the group. The request
is filed in any court having jurisdiction over the insolvency
proceedings of a member of the group — Article 61(1). The
court in which the request was filed, promptly notifies the
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insolvency practitioners appointed in insolvency proceedings
of members of the group of the request (Article 63).
Insolvency practitioners may object, within 30 days, both to
the inclusion of the insolvency proceedings in which they
were appointed within group coordination proceedings, and
to the person proposed as a coordinator (Articles 64–65).
Group coordination proceedings may be opened provided
that it would facilitate the effective administration of the
individual insolvency proceedings of group members, no
creditor of a group member is likely to be financially
disadvantaged and the proposed coordinator fulfills relevant
requirements — Article 68(1) in connection with Article 63
(1). If those conditions are met, the court may open group
coordiation proceedings. Then the court appoints the
coordinator28, decides on the outline of the coordination and
estimates costs of the proceedings — Article 68(1).
One of the most important aspects of group coordination
proceedings is the relation between such proceedings and
individual insolvency proceedings of the members of the
group, as well as powers of the coordinator towards actors of
the individual proceedings. Article 72 of EIR provides for
numerous tasks and rights of the coordinator.29 Insolvency
practitioners within individual proceedings shall consider the
recommendations of the coordinator and the content of the
group coordination plan. The insolvency practitioners may
however deny to follow the recommendations or the plan,
nevertheless they have to give reasons for it (Article 70).
The plan identifies, describes and recommends
a comprehensive set of measures appropriate to an
integrated approach to the resolution of the group members'
insolvencies. The plan may, in particular, contain the
measures that should be undertaken to restore economic and
financial condition of the participants. It can also adress the
issue of settling the disputes between members of the group,
as well as agreements between the insolvency practitioners
taking part in the proceedings. It must be highlighted that the
plan may not include recommendations as to consolidation
of the proceedings or the insolvency estates.
The coordinator may participate in insolvency proceedings
regarding any member of the group and — under certain
circumstances — directly influence their course. Namely, the
coordinator may request a stay of such individual
proceedings, provided that it is necessary for the proper
implementation of the plan and it would be beneficial for the
creditors. The stay must not last longer than 6 months.
The issue of the costs of the group insolvency proceedings
is undoubtedly very important, and may be crucial for the
insolvency practitioner when deciding to object the inclusion
into the group insolvency proceedings. In some regimes the
main goal of the insolvency proceedings is the highest rate of
creditors' satisfaction.30 Therefore, there must be precise
rules governing the scope of expenses for the group
coordination proceedings to be incurred by each member of
the group.
EIR contains some provisions regarding costs of the group
coordination proceedings. First of all, the request to open
such proceedings must include an outline of the estimated
costs of the proceedings and the estimation of the share of
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these costs to be covered by each member of the group —
Article 61(3d). The court's decision to open group
coordination proceedings must include estimated costs of the
proceedings that each of the group members will have to
cover — Article 68(1c). In the event that the fulfillment of
coordinator's tasks requires a significant increase in the costs
or where the costs exceed 10% of the estimated costs, the
coordinator should inform the insolvency practitioners and
seek the approval of the court. The Regulation does not
answer the question what happens if the court does not
approve the increase of the costs, which — eventually —
would be covered by group members.
Article 77 of EIR adresses the matter of costs and
distribution. Having his tasks completed, the coordinator
draws up the final statement of costs and the share to be paid
by each member. The insolvency practicioners may raise
objections within 30 days of receipt of the statement. In case
of the objections the court decides on the costs and the share
to be paid by each group member. The court's decision in this
respect may be challanged in accordance with the procedure
set out under the law of the Member State where group
coordination proceedings have been opened.
It is worth mentioning that one of the prerequisites to open
group coordination proceedings is that no creditor of any
group member expected to participate in the proceedings
was likely to be financially disadvantaged by the inclusion of
that member in such proceedings — Article 63(1b) of EIR.
In our opinion, inclusion of a group member in such
proceedings is always connected with additional costs which
principally reduces the rate of creditors' satisfaction, unless
they entail business continuity and reorganization of debtor's
business. Therefore, opening of the coordination
proceedings should provide creditors with additional
benefits, exceeding costs of the coordination proceedings.
Otherwise, it is unlikely for insolvency practitioners
appointed in individual insolvency proceedings to agree to
participate in group coordination proceedings.

Corporate group insolvency in four EU states
(Italy, the Netherlands, Poland and Portugal) —
comparative analysis31

After the overview of the legislative solutions provided by
European and international documents dealing with the
problem of the corporate group insolvency, we would like to
present an analysis of the national regulations addressing this
issue. This second part will be dedicated to comparative
purposes: we intend to identify the differences and
similarities between the four countries which took part in the
ACURIA project — Italy, the Netherlands, Poland and
Portugal — in order to critically analyse the implemented
solutions.
The aim of the comparative study is to:
1) underline convergent or divergent trend lines between
the four countries, as well as

2) understand the influence that the European legal
documents have had on current national provisions and the
compliance of the latter with the first ones in order to assess
the viability of European harmonization purposes.

The group insolvency regulation
in the new Italian Insolvency Code
The concept of "Enterprise Group" pursuant to the
new Insolvency Code. To solve the problem of the
distressed groups and to achieve a global approach in facing
insolvency for it as unitary economic entities, the new Italian
Insolvency Code (I.c.) expressly provides for a regulation on
group insolvency for the first time in Italian legal system. This
regulation represents quite a novelty32 and embodies one of
the key innovations of the reform.33 The code, which has
been introduced by Decree no. 14/2019 (D.lgs. 14 of
February 2019, n. 14) following the principles of Law no.
155/2017, envisages a comprehensive reform in the field of
insolvency, replacing the previous legislation (i.e. the 1942
Insolvency Law), which, on the contrary, did not outline
a specific treatment for group insolvency.
To the extent of the code, Article2(h) defines an enterprise
group as a group of companies subject to a common
management and coordination power, grounded on the
ownership of shares or on a contractual base.34 In the
individuation of the parent company, a rebuttable
presumption is provided for: the parent company must be
deemed the one that has the duty to prepare the consolidated
statement or holds the control on the other entities of the
groups.
Specific problems arise when it comes to evaluate the
insolvency situation involving a group of companies. Firstly,
how to define insolvency, considering whether it has to be
measured in relation to the group as a whole or, instead,
regarding the single companies. Secondly, the existence of an
enterprise group requires the situation of insolvency to be
assessed comprehensively, balancing all the interests
concerned. The I.c. attempts to address both.
The concept of Enterprise Group insolvency. Specific
rules about group insolvency in the new I.c. do not mean that
the companies of a group are considered as a single legal
entity. On the contrary, the code establishes a principle of
autonomy in the evaluation of the amount of debts of each
single company.35 Hence, art. 284, c. 4 refers to companies
which are in a state of crisis or insolvency belonging to a same
group, instead of considering the state of crisis or insolvency
of the group as a whole. This would mean that enterprise
group insolvency only takes place where insolvency or crisis
situation concerns single companies.
At the same time, a principle of autonomy of the single
company estates is also introduced. I.c. does not provide for
substantive consolidation, which means that singular
companies are treated as if they represented a unitary estate,
each of the company maintains, in addition to its legal
personality, also its own debts.36 Thus, a company could be
found liable only for its own debts rather than for the ones of
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another group member as well. The general principle of the
respect of the separate legal identity of each enterprise group
member underlie the new rules of I.c.
Despite this principle, it is very interesting the fact that,
pursuant to art. 285, c. 2 of I.c., the restructuring plan could
provide for intra-groups assets transfers, but only if an
independent practitioner assesses their necessity for the going
concern of the companies that take part to such a transaction
and for the utmost creditors satisfaction of all group entities.
The procedure outlined in the new code. On the other
hand, the I.c. outlines a specific procedure to which
enterprise groups could access. The specific rules related to
group crisis and insolvency are set out in art. 284ff. As
mentioned above, the code does not adopt a substantive
consolidation approach, instead it specifies two different
means to face the group insolvency: (A) the procedural
consolidation or (B) the coordination of proceedings.
As concerns the procedural consolidation, the code allows
for a joint application; in fact, the members of a group of
company can jointly propose the application for the
commencement of the proceedings.37
As stated in art. 284 c. 1 and 2, when more than one
companies in a state of crisis or insolvency belong to the same
group and have their centre of main interest in Italy, they
could bring a sole application to be admitted to the
Concordato preventivo procedure (a composition with
creditors), as well as for the judicial approval of an Accordo
di ristrutturazione (a restructuring agreement).
The choice to propose a joint application has to be based
on a reason of convenience: the application must highlight
that the procedural consolidation realizes the best interest of
the creditors of each company (see art. 284.4).38 At the same
time, a sole restructuring plan or various but linked plans can
be proposed.
As far as its content is concerned, the application could be
based on a business continuation plan or on liquidation. In
particular, the plan could seek continuation of the business of
one or more companies and the liquidation of the others;
contractual and reorganizational measures are allowed too, if
a consultant certifies they are necessary in a business
continuity approach (art. 285).
In the case of a joint application, the competent court is
the one of the centre of main interest of the company, which
exercises the management and coordination activity or with
the biggest amount of debt (see art. 286).
The approval of the procedure is based on
a comprehensive evaluation of the foreseeable level or debtrepayment emerging from the plan, which has to be at least
the same to the one resulting from the liquidation (art. 285).
Restructuring plan shall be approved by all the companies of
the group. In each of them, the approval requires the
majority of votes (with reference not only to the larger
amount of the credit, but also to the greater number of
creditors as individuals: see art. 286 and 109). Thereafter, as
a result of a joint application, unless a clear conflict of
interest is identified, the court appoints the same supervisory
judge and the same insolvency practitioner for all the
proceedings of group companies (art. 286).
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Group insolvency could also be faced through liquidation
proceedings, whose rules are set down in Art. 287. In this
perspective, the members of the group having their main
centre of interests in Italy could be subject to unitary
liquidation proceedings before a sole court, if aimed at
pursuing the best interest of creditors of each company. In
this case a principle of autonomy of singular debts of each
company is also stated; thus, each company is liable for its
own debts. Similarly to what is outlined for agreed solutions
to face insolvency, also in the liquidation proceedings the
court appoints a sole insolvency judge and a sole insolvency
practitioner, but, in this context, it also appoints a creditor
committee for each company.
On the other hand, if the companies of a group do not
commence a sole proceeding, the I.c. provides for
a coordination of the proceedings. The choice of one or
another solution depends on the structure of the group.
In fact, the companies of the same group could also be
involved in different autonomous proceedings, which may be
brought before different courts. In these cases, the
supervisory judges or the insolvency practitioners have to
cooperate with the aim of effectively managing the
concerned proceedings (Art. 288). Thus, the law does not
establish joint application as a prerequisite for procedural
coordination.39
As mentioned above, procedural coordination does not
imply unification of the assets of the different companies; on
the contrary, their legal personality is preserved, and the
coordination only involves the management of the
proceedings and their proper administration.40
Companies participating in the procedure should also
provide all essential information.41 In fact, in the application
for the commencement of insolvency proceedings the
existence of the group should be clearly pointed out and all
the requirements which may be useful for the management of
the insolvency specified (as detailed by law: see art. 289).
According to the project results in Italy, "The incidence of
cross-border proceedings has emerged as not particularly
significant. On the one hand, there is a perception of the
general conformation to EU guidelines. However, on the
other, national courts are unwilling to recognize the
competence of a foreign court, and often treat the cases of
cross-border insolvency proceedings as if they were internal
cases. Especially in major courts, where cross-border
insolvency proceedings are more frequent (even before and
beyond the application of European regulations), good
practices have emerged to encourage the circulation of the
relevant information"42.

Group insolvency in the Netherlands: an overview43
As stated above, procedural coordination within
insolvency group is the best solution to achieve the
maximization of the value of the single estate of their entities
and, therefore, the utmost creditors' satisfaction. Hence, the
first question to analyse about Dutch law is if there are joint
insolvency proceedings available that can apply to a whole

PUG_1.qxd

26-05-2021

16:27

Page 9

t. LXXIV z nr 5/2021 (875) z DOI 10.33226/0137-5490.2021.5.1

group of companies or, in other words, whether all members
of a corporate group have to proceed under the same type of
insolvency proceeding.
In principle, the Dutch Bankruptcy Act (DBA) does not
allow for joint handling of bankruptcy cases in the sense that
a group of companies can be put into a joint consolidated
insolvency process. This means that if a group of companies
files for insolvency, each company will be addressed as
a separate case, meaning that it will have a separate case
number, a separate appointment decision and so on.
However, in practice, this lack of basis in legislation is
solved by legal practice. Groups of companies are liquidated
on a joint basis, in the sense that each group company has the
same court-appointed insolvency practitioner and the same
supervisory judge (unless a clear conflict of interest would
prohibit the appointment of the same insolvency
practitioner). In these types of cases, the liquidation or
reorganisation, as the case may be, is done in a coordinated
manner. This means that creditors' meetings are held on the
same date and at the same venue and also, more often than
not, the public reporting for insolvencies of group companies
is prepared on a coordinated basis.
As a rule, the court in the location in which the debtor has
its registered seat is the competent court to declare the
debtor company insolvent. If a parent company is declared
insolvent and it has a subsidiary which has its registered seat
in another place, only the court that has jurisdiction over
such other location can open insolvency proceedings.
However, in practice, after the subsidiary has been declared
bankrupt by the other location's court, the latter court will
often appoint the same insolvency practitioner and the same
supervisory judge which have been appointed in the
insolvency proceedings of the parent entity. The court of the
supervisory judge will effectively run the case.
From the Dutch law's point of view, there is no legal
requirement for group companies to proceed under the same
type of proceedings.
Regarding the procedural consolidation, another relevant
matter is to ascertain if the same insolvency practitioner can
administer the assets and the liabilities of the entire
corporate group, if a court hearing is required to determine
whether administration by the same individual(s) is
appropriate and, if it is, whether a notice has to be given to
creditors. The most important problem about that is the risk
of the conflict of interest of the same insolvency practitioner
appointed for the proceedings of all the members of the
group, which became very hard in particular in liquidation,
when he/she has the charge to bring the liability or the clawback actions.
Unless an evident conflict of interest is identified, the same
insolvency practitioner is, more often than not, appointed for
all of the debtor entities. Dutch law does not prevent a single
insolvency practitioner from administering the assets and the
liabilities of the entire corporate family on a coordinated
basis.
The appointment of an insolvency practitioner is not
subject to a special public hearing and is entirely at the
court's discretion. It is up to the party petitioning for the

opening of the proceedings to bring the issue to the attention
of the court. Moreover, no notice to the creditors is required.
Notwithstanding this, creditors have the right to ask the court
to dismiss the insolvency practitioner or to ask for the
co-appointment of an additional insolvency practitioner.
As explained above, if no procedural consolidation is
possible, it is however important to apply coordination
among the different proceedings for the single entities of the
group, in order to preserve its economic unity and, in this
way, to achieve the best restructuring solution or liquidation.
Despite that consideration, there are no provisions in the
Netherlands allowing different insolvency practitioners to
coordinate with each other, so that the value of the group's
assets could be maximised.
The only legal provision that provides for the appointment
of more than one insolvency practitioner does not deal with
the group insolvency, but applies in the event that more than
one insolvency practitioner is appointed in a single
insolvency procedure. In that case, the law states that
insolvency practitioners decide by a simple majority vote. If
the votes are tied, it is up to the judge supervising the
proceedings to decide. A further interesting question is
whether the same professional adviser(s) can work for the
entire corporate group. It is difficult to answer the question
because there are no specific rules that apply to the
engagement of outside advisers by the debtor, the insolvency
practitioner or creditors in the event of insolvency
proceedings over the debtor.
In the Dutch law we can find some rules regarding
members of a corporate group transferring assets to one
another when one or more members are insolvent. Pursuant
to the Dutch law, a court-appointed insolvency practitioner
may void certain transactions between the debtor and third
parties, if these transactions resulted in creditors being
prejudiced. There are two relevant provisions in this context:
a) Voidance of a legal act performed without a prior legal
obligation to do so (free of charge deeds). Firstly and most
importantly, transactions which were entered into without
a legal obligation (that is, transactions which were not
mandatory pursuant to a prior contract or statutory law) may
be voided if the insolvency practitioner can prove that:
z the transaction prejudiced creditors; and
z the debtor and the debtor's counterparty knew or should
have known that creditors would be prejudiced. If the legal
act is not against value received, only the debtor must have
acted with such knowledge.
The burden of proof that such knowledge exists, lies with
the court-appointed insolvency office holder. However,
where intercompany transactions or other transactions by the
company with identified related parties took place in the year
preceding the insolvency, the Dutch law provides that the
debtor as well as the counterparty are presumed to know or
have known that the transaction would prejudice creditors.
The same applies for transactions at a significant undervalue
that took place in the year preceding the insolvency. The
same presumption applies to the payment of, or the granting
of security rights for debts, which were not yet due and
payable. In these circumstances, it is up to the counterparty
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(for example, the group company) to rebut the presumption
that said knowledge of prejudice existed.
b) Voidance of a legal act pursuant to an existing
obligation (deeds for valuable consideration). An insolvency
practitioner may void certain transactions that were
performed even if a prior legal obligation to do so existed
(for example, mandatory repayment under a loan
agreement). An insolvency practitioner may void such
transactions if:
z the counterparty to the transaction knew that the
petition for the debtor's insolvency was pending; or
z the transaction was a result of the debtor and the
counterparty conspiring to defraud creditors. In practice, this
requirement is difficult to prove. However, in the case of
intercompany transactions, for example, where both parties
to the transaction are represented by the same person,
conducted at a moment of great financial distress, the courts
may decide to reverse the burden of proof, in the sense that
it is up to the intercompany counterparty to prove that the
transaction was not a result of a conspiracy to defraud
creditors.
In principle, intercompany claims are treated like any
other claim, and they are as valid and enforceable as any
other claim. However, some legal commentators have argued
that, under certain circumstances, intercompany claims
should be treated on a subordinated basis. This may be the
case, for instance, if an intra-group claim was made in the
form of a loan or a facility for tax purposes but it is otherwise
treated as capital, for instance if the loan is made for an
indefinite period. This view is supported by some decisions of
the lower courts. However, in a fairly recent opinion by the
Advocate General of the Supreme Court it was mentioned
that this view has not been accepted by the Supreme Court.
The Advocate General took the view that a subordination
must be based on statute or contract.
As a general rule, the Dutch law adopts an entity by entity
approach: the pooling of assets and liabilities of some or all
members of a corporate group, so that a creditor of one
member becomes, in essence, a creditor of all members, is
not provided. Also, if consolidation is required, it is not done
automatically.44 However, in practice, substantive
consolidation is not a widespread solution45.
Only the insolvency practitioner should request the
supervisory judge to consolidate the insolvencies. The
supervisory judge's decision can be appealed by affected
creditors and the debtor itself. The appeal will be heard by
the district court (not the court of appeal).
Such a request will only be granted if it is not possible to
identify and separate the various assets and liabilities
between the debtor entities. The supervisory judge and the
court cannot impose a consolidation of liabilities that are
otherwise identifiable and separable. In other cases the
consolidation will effectively be structured as the pooling of
proceeds and an agreed split between the different
proceedings. The pooling of liabilities into one proceeding
would be seen as an assumption of liabilities. This cannot be
done without approval by the creditors (either unanimously
or by means of a composition agreement). Otherwise, the
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fixing of the estate by the commencement of insolvency
proceedings prohibits the rights of the creditors to be
changed (changes include a dilution of their rights) by a mere
action by the insolvency practitioner. A request must be
made with the supervisory judge to order the pooling of
assets and liabilities.
Dutch law does not have any legal provisions that
contemplate a partial pooling of assets as such. However,
insolvency practitioners may (and in certain cases they do)
apply a form of contractual consolidation of the proceeds of
assets and enter into a sharing agreement.
From a different perspective, an insolvency application
does not prevent creditors from filing claims against related
entities. For instance, if a creditor relied on statements made
by related entities in respect of the debtor's creditworthiness,
it could in certain circumstances lead to tort claims being
successfully filed by a creditor against a related entity.
The pooling of assets in itself does not lead to a loss of
security rights. Moreover, under Dutch law, secured creditors
with a right of mortgage or a pledge can generally enforce
their security rights as if there were no insolvency. They are
also entitled to enforce the assets secured without
cooperation from the insolvency practitioner. Therefore,
secured creditors generally will not encounter difficulties if
and when assets are pooled. In practice, secured creditors
will often agree with the insolvency practitioner to enforce
the security rights by means of a private sale, in exchange for
a percentage of the sale proceeds or a fixed fee paid to the
insolvency practitioner for his cooperation in a private sale.

Group insolvency and restructuring in Poland
Corporate groups under Polish law. Unlike the other
legal systems46, Polish law does not provide for an explicite
definition of a group of companies yet47 — neither a general
definition of 'a group of companies' nor one for insolvency or
restructuring cases. The Commercial Companies Code48
contains the rudimentary definition of a 'dominant
company'49, however it cannot be perceived as the definition
of 'a group of companies'. Then, there are no explicit rules
adressing insolvency or restructuring proceedings with
respect to groups of companies, although the consolidated
proceeding in the case of affiliated debtors is possible.50
Two types of proceedings for companies in distress. In
Poland issues of insolvency and restructuring of debtors are
addressed by two separate legal acts, namely Insolvency
Law51 and Restructuring Law52. Insolvency proceedings are
opened for insolvent debtors and, in principle,are connected
with the liquidation of debtor's assets. Insolvency
proceedings in Poland are aimed at the maximum possible
satisfaction of creditors' claims and — where reasonable —
continuation of debtor's enterprise. On the other hand,
restructuring proceedings may be opened for insolvent
debtors or debtors threatened with insolvency (however not
yet insolvent). The idea of restructuring proceedings is the
continuation of debtor's business. The purpose of
restructuring proceedings is to avoid declaration of
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insolvency of a debtor by enabling the same to restructure
through making an arrangement with creditors and — in
some cases — carrying out remedial actions. Insolvency
proceedings focus on satisfaction of debtor's creditors, while
restructuring proceedings are essentially conducted to the
benefit of a debtor.53
Both acts specify which entities may be subject to
insolvency or restructuring proceedings (mainly
entrepreneurs54) and which entities are excluded from the
scope of the acts (e.g. the State Treasury).55 In fact,
insolvency proceedings are often opened for limited liability
companies and joint-stock companies. Based on the research
conducted within ACURIA project in two Polish courts56 ca.
85% of insolvencies of the companies regarded limited
liability companies.
Insolvency and restructuring proceedings in case of
corporate groups. Pursuant to the Polish law, both

insolvency and restructuring proceedings are opened and
carried out for each entity individually. The prerequisites for
declaration of insolvency (in particular, the state of
insolvency and the ability to cover costs of the proceedings)
are inspected by the court for each debtor.
As mentioned above, neither Insolvency Law nor
Restructuring law set out explicit rules on insolvency or
restructuring of members of a group of companies. However,
there are provisions which enable the court to consolidate
cases of affiliates, hence also members of a group of
companies. According to Article 215 of the Insolvency Law,
when the court finds it justified it may jointly hear insolvency
cases against different debtors, in particular affiliates.57 This
provision was introduced into the Insolvency Law on
1 January 2016.58 The legislator pointed out that financial
relations between affiliated entities are often very tight which
should entail joint liquidation of insolvency estates of
debtors.59 There is an analogous provision in the
Restructuring Law (art. 290), which allows the court to
jointly hear restructuring cases of different debtors, in
particular affiliates, where the court finds it justified.60
The decision to consolidate insolvency or restructuring
cases of affiliated entities lies within the discretion of the
court. The court should consolidate cases if this would lead to
more effective and less costly proceedings (Witosz, 2017).
Joint insolvency proceedings of affiliates result in a possibility
to estimate value of assets of different debtors in one
document and to conclude a sale agreement of an enterprise,
including the assets owned by different debtors (Zimmerman,
2018).61 Consolidation of restructuring proceedings should
take place for closely connected entities in the case where
joint restructuring would be more effective than restructuring
of each debtor separately. A restructuring plan is developed
for each entity, however there are no obstacles to make some
references to restructuring plans of other entities. The
emanation of restructuring proceedings is an arrangement
with creditors, nevertheless before voting on an arrangement
creditors get acquainted with restructuring plan. An
arrangement must be voted on and adopted for each debtor
individually and it is impossible for creditors to jointly vote on
an arrangement for all the group of companies.

In a decision to consolidate cases of affiliated entities, the
court appoints supervisory judge for all the cases. The court
may (without being obliged to) appoint one insolvency
practitioner for all the cases. Integration of proceedings of
affiliates involving the same actors in the proceedings (i.e.
supervisory judge and insolvency practitioner) eliminates the
risk of communication problems. The court may also appoint
one creditors' committee and convene joint creditors'
meeting for all the cases.62
Nevertheless, due to the fact that each debtor has its own
creditors and assets, within the scope of insolvency
proceedings list of claims and distribution plans of the
insolvency estates must be drafted for each debtor separately.
Said documents must consider satisfaction of claims for
which debtors were jointly and severally liable.63 In
restructuring proceedings lists of claims are prepared
separately for each debtor. Moreover, separate
arrangements are voted on and adopted for each entity
individually.64
The remuneration of the insolvency practitioner and the
costs of liquidation or restructuring shall be paid out of the
insolvency estate or restructuring estate of each debtor in
such parts as the court may specify having regard to the
principles of granting remuneration.65
The interviewees in ACURIA project in Poland pointed
out that introducing laws that enable cases of groups to be
consolidated was a good idea. A decision to consolidate cases
should result in more effective proceedings while achieving
maximum satisfaction of creditor's claims or continuation of
debtor' business. If the court decides to consolidate cases,
one supervisory judge for all the cases is appointed. The
court may also appoint one insolvency practitioner for all the
cases, however it is not obligatory. Such a solution eliminates
communication problems between participants of the
individual proceedings and allows a comprehensive view of
the cases. It should be observed that the Polish law does not
provide for coordination proceeding in case insolvency or
restructuring proceedings were opened in various courts.
There are no explicit rules regarding communication and
cooperation between actors of individual insolvency or
restructuring proceedings for members of a group of
companies.66 The lack of the rules on coordination was
criticized by some judges and other practitioners interviewed
in the project.67
Obstacles for joint proceedings. In our opinion, practical
aspects of the Polish regulation of insolvency or restructuring
of associated entities should be mentioned. In some cases
application of Article 215 of the Insolvency Law and Article
190 of the Restructuring Law (i.e. consolidating cases) for
a group of companies may seem difficult. This regards: (i) the
possibility to consolidate cases opened in different courts;
(ii) the possibility to consolidate insolvency and restructuring
cases; (iii) conflict of interest of an insolvency practitioner
appointed for affiliates.
With respect to local jurisdiction of a court, it should be
noted that insolvency cases or restructuring cases can be
consolidated if they were opened in one court. There is no
option for the court to consolidate cases which were opened
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in different courts. According to a general rule, insolvency
cases and restructuring cases are heard by a court having
jurisdiction over the center of main interests of the debtor. In
the case of a legal person, the place of the registered office is
presumed to be center of its main interests.68 Thus, members
of a group of companies may have registered offices in
different cities which entails different local jurisdiction of
a court. In the event that insolvency proceedings or
restructuring proceedings are opened in different courts,
jurisdiction lies with the court which opened insolvency or
restructuring as first. The other court should transfer the case
to the competent court.69 This applies to insolvency of
companies forming a group. The court which issued
a decision to open insolvency proceedings or restructuring
proceedings as first has jurisdiction for all the members of
the group. The above principle binds the jurisdiction of
a court with the time when the proceedings were opened,
whereas such aspects as the number of companies within the
jurisdiction of the court or the size of the company are
irrelevant.70 Transfer of big number of cases requires a lot of
time which is crucial, especially in case of restructuring. It is
worth mentioning that in the case the proceedings were
opened on the same day for more than one debtor, it could
be difficult to establish which court is competent for all the
cases.
Another problem is that, in a particular case, a court may
not be familiar with the structure of a group of companies or
ties between companies and may not know that a debtor is
affiliated with other entities which are under insolvency or
restructuring proceedings. In such a situation the petitioner
should inform the court that insolvency cases or restructuring
cases are closely connected with other cases and demand
transfer of the case. Nevertheless, as practice shows, in many
cases debtors are passive and uncooperative during
insolvency or restructuring proceedings. Importantly, even if
the court transfers the case to another court which opened
insolvency or restructuring as first, the latter is not obliged to
consolidate the cases, as the decision in this respect depends
on a judge's opinion.
Moreover, consolidating restructuring cases may
sometimes be problematic. According to the Polish law,
there are four types of restructuring proceedings71 and
legislator did not exclude consolidating various types of
restructuring proceedings.72 Where the Restructuring Law
does not provide otherwise, the court is allowed to
consolidate various types of restructuring proceedings
opened for members of a group of companies. We must
remember though that the duration and purposes of each
type of restructuring proceedings as well as insolvency
practitioner's tasks are different. This may be an obstacle for
consolidating restructuring cases.
The Polish law does not allow for consolidation of
restructuring and insolvency cases. The court may
consolidate insolvency cases with other insolvency cases and
restructuring cases with other restructuring cases. In the
event that some members of a group of companies are under
restructuring whilst others are declared insolvent, it is
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impossible to consolidate restructuring and insolvency
proceedings in order to comprehensively restructure or
liquidate the whole group.
With respect to appointing one insolvency practitioner
for consolidated cases it must be pointed out that — like
in other jurisdictions — such a decision may result in
conflict of interest. In each insolvency proceedings an
insolvency practitioner should strive to satisfy creditors to
the greatest extent. One of insolvency practitioner's task is
to verify whether debtor has undertaken any acts,
especially with affiliates, to the detriment of all creditors.
If so, such acts may be set aside which is beneficial for
creditors of one company and detrimental to creditors of
another company. In such a scenario, appointing one
insolvency practitioner for consolidated cases would be
unjustified. With respect to restructuring proceedings
which rather focus on a debtor than creditors, insolvency
practitioner may face contradictory interest of affiliated
debtors which would hinder an effective restructuring of
all the companies.
Although the Polish regulation is not perfect, we must
appreciate the fact that the legislator has recently noticed the
need to allow joint insolvency or restructuring proceedings
for affiliated entities. In our opinion, rules allowing
consolidation of cases should be developed. The legislator
could consider introducing provisions comprehensively
addressing the issue of insolvency or restructuring of a group
of companies to the Polish legal framework.
With regard to cross-border insolvencies, judges pointed
out that there are generally few such cases and they do not
usually entail any problems. In the opinion of the
interviewees who had any experience with the problem,
Polish courts have had no communication problems with
other courts till now73.

Group insolvency in Portugal:
an overview
The main rules concerning corporate groups can be found
in articles 488o and following of the Portuguese Companies
Act.74 According to this law, the existence and recognition of
a corporate group depends on the intercorporate
relationship that stands in its basis. Therefore, under
Portuguese law, corporate groups require one of the
following cases: full control from the parent company over
the subsidiary company or companies75; existence of a parity
group contract76; existence of a subordination agreement77.
Until 2017, the 2004 Portuguese Insolvency Act78 had one
scarce reference to corporate groups [in article 86 (2) —
explained below]. The amendments introduced by the Law
79/2017 of June 30 brought some novelties regarding the
insolvency and restructuring of polycorporate structures,
despite being, nevertheless, a very shy initiative. Now there are
a few more legal mentions, including in restructuring matter.
The first mention can be found in article 17-C (7) of the
Portuguese Insolvency Act according to which, when

PUG_1.qxd

26-05-2021

16:27

Page 13

t. LXXIV z nr 5/2021 (875) z DOI 10.33226/0137-5490.2021.5.1

members of the same corporate group have filed for
restructuring separately, all individual proceedings can be
joined by the initiative of the judge or when requested by
the provisional insolvency practitioner or by all members
of the corporate group who have filed for restructuring. If
such request is made (or if the judge decides so ex officio)
all proceedings of the subsidiary companies will be joined
to that of the parent company. Nevertheless, the practical
outcomes of such mechanism are almost inexistent, since,
although joined to the main restructuring proceedings,
every single one of them is addressed individually and, as
such, restructuring plans must be negotiated and
approved separately. The only advantage of this
mechanism is that it enables the judge to have a broader,
more accurate view of the corporate group's economic
and financial condition. Similarly, article 86(2) of the
Portuguese Insolvency Act allows the joinder of
proceedings concerning members of the same corporate
group within insolvency proceedings. As stated above, the
practical consequences of such mechanism are also very
limited.79
The third mention regarding corporate groups can be
found in article 32 of the Portuguese Insolvency Act. One of
the available precautionary measures within insolvency
proceedings is the appointment of a provisional insolvency
practitioner, who is entrusted with the duty of ensuring that
the financial situation of the debtor is not aggravated until
the insolvency order is issued. According to such article, the
same provisional insolvency practitioner can be appointed
in all proceedings regarding members of the same
corporate group. Moreover, according to article 52(6), the
judge has also the prerogative of appointing the same
insolvency practitioner within all proceedings where
members of the same corporate group have been declared
insolvent. In such circumstance, however, the judge is
obligated to appoint a second insolvency practitioner who
will be given the exclusive task of analyzing the claims
petitioned between debtors of the same corporate group, if
and when such claims are made. By doing so, the
Portuguese legislator aims to prevent possible conflicts of
interest within which the first insolvency practitioner could
find himself.
As we could see, the Portuguese Insolvency Act does not
provide for substantive or procedural consolidation solutions
regarding the insolvency or restructuring of corporate
groups, being only available a sort of a limited coordination
mechanism.
According to the ACURIA results in Portugal, the
interviewees expressed their satisfaction regarding the
present legal solutions, especially as regards the mechanism
of procedural appendage and some disagreement regarding
alternative mechanism implemented in other legal systems,
which special emphasis on substantive consolidation. The
interviewees suggested the clarification of the criteria for
assigning the territorial jurisdiction for such cases. The crossborder insolvencies are still a very rare phenomenon in
Portugal.

Conclusions
Conducting business activity through an enterprise group
is a common phenomenon all over the world. Although it has
unquestionable advantages, it may raise some problems as
well, especially from the point of view of insolvency law. This
regards in particular situations when some members of the
group are insolvent, while others are solvent. Moreover,
members of the group of companies often operate in various
countries, which raises cross-border problems. How to
approach such insolvencies?
The problem of insolvency of groups of companies has
been noticed both on the transnational and national levels.
This issue has been addressed by The Third Part of The
UNCITRAL Legislative Guide on Insolvency, which
provides key objectives and principles that should be
reflected in national insolvency laws. UNCITRAL has been
also preparing a legislative proposal with regard to group
insolvencies. As for the European level, the EU Legislator
concentrates on two issues: cooperation and communication,
as well as coordination.
The significance of a group insolvency has been gradually
acknowledged by all jurisdictions that were inspected under
ACURIA study — either in the form of explicit provisions
addressing insolvency of a corporate group (Italy, Portugal)
or general rules that can be applied to members of a group of
companies (Poland). In the Netherlands where the law does
not provide for handling insolvency cases jointly, such
a loophole is solved by legal practice. This means that in all
those states it is possible — to a various extent — to jointly
administer insolvency cases.
The studies carried out in the four jurisdictions that
comprise project ACURIA show that the respective legal
systems have come to be moulded according to similar
principles and models, and are also in line with rules and
guidelines of the European Union.80 In all legal systems
researched a general principle of respecting separate legal
identity of each enterprise group member is observed.
Nevertheless, there are some rules that allow procedural
consolidation of cases.
Unlike Italy, Poland and Portugal, which do not allow
substantive consolidation, such a solution is permitted in the
Netherlands. It is introduced by a supervisory judge upon the
petition of an insolvency practitioner, when it is impossible to
identify and separate various assets and liabilities between
the companies. Such a consolidation implies pooling of
proceeds and agreed split between the proceedings. Pooling
of liabilities requires creditors' consent and does not impair
rights of secured creditors.
The important aspect of a procedural consolidation which
was noticed in all the jurisdictions is the potential conflict of
interest for the insolvency practitioner appointed for
companies forming a group. Members of a group are often in
tight relations with each other which implies the need to set
aside some transactions or return some assets. In such
a scenario insolvency practitioner would in fact represent two
parties having contrary interest. Therefore, in case of a clear
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conflict of interests courts usually refrain from appointing
the same insolvency practitioner for all the companies.
However, in Portugal if a court appoints one insolvency
practitioner for members of a group, it must appoint the
second insolvency practitioner whose task is to evaluate
claims between the companies. In all of the four countries
that participated in ACURIA project we may find provisions
that regulate the consolidation of insolvency proceedings
even at a minimum stage. Therefore it may be concluded that
in jurisdictions analyzed the procedural efficiency has already
been ensured through the procedures for the consolidation
or coordination of insolvency proceedings. In the
Netherlands the lack of basis in legislation is solved by legal
practice. Poland and Portugal introduced provisions which

allow — to a various extent — consolidating insolvency or
restructuring cases. The Italian regulation is the broadest and
the most proximate to the UNCITRAL model law and EU
pattern. The new Italian Insolvency Code regulations could
be treated as the model. All the solutions seem to be in line
with European and UNCITRAL model law which
emphasizes the importance of communication, cooperation
and coordination for corporate group insolvencies.
The remaining problem is that of extending the responsibility
of an insolvent group member in insolvency or restructuring
proceedings — towards individual creditors or to other solvent
group members or board members and provisions regarding
ineffectiveness of debtor's acts, taking into account the
specificity of group insolvency ("intra-group debts").

Przypisy/Notes
1 This article is a result of a research project ACURIA (Assessing Courts' Undertaking of Restructuring and Insolvency Actions — best practices, blockages and
ways of improvement), funded by the DG Justice and Consumers of the European Commission (JUST-2015-JCCO-AG-1 GA N° 723202).
2 On this point, see: Wessels, Madaus, 2017, para. 32. The first approach is based on the separate legal personality of each member of the group, while the second
relies upon the consideration of the group as a single economic unit.
3 See: UNCITRAL Legislative Guide on Insolvency Law-Part three: Treatment of enterprise groups in insolvency (New York, 2012), available at
www.uncitral.org/pdf/english/texts/insolven/Leg-Guide-Insol-Part3-ebook-E.pdf, paras 31–34, p. 22. On these themes, see: Wessels, 2015.
4 The lack of solutions of an integrated concept of group insolvency is underlined by B. Wessels (2009, p. 172). In fact, "[n]owadays, most Member States do not
provide for special provisions for insolvent groups of companies" — Wessels, Madaus, 2017, para 703.
5 See: Wessels, Madaus, 2017, para 697. The importance of coordination in facing group insolvency is also indicated in the Regulation (EU) 2015/848 of 20 May
2015 on insolvency proceedings (recast), which envisages the appointment of a single insolvency practitioner for different members of a group of companies,
if compatible with the rules applicable to each of the proceedings, and ensuring the efficient administration of insolvency proceedings (recitals 50–51). At the same
time, the importance of cooperation and communication between the various insolvency practitioners and courts is underlined (recital 52), without increasing the costs
of the single members, which has to be "proportionate and reasonable" (recital 58). The procedural rules related to insolvency proceedings of members of a group of
companies are set out in chapter V, art. 56 ff., where specific duties on cooperation and communication are imposed.
6 On these themes see: Benedetti, 2017.
7 The adoption of a particular approach has to accommodate the needs of the case; in this perspective, "flexible tools" could be used in opposition to
a "[i]nterventionist mechanisms (that involve piercing the veil)", which should be applied "in exceptional and well-defined cases" — Mevorach, 2007, p. 184.
8 See: UNCITRAL Legislative Guide on Insolvency Law — Part three, p. 4, letter d. In this perspective, "[p]rocedural coordination is intended to promote procedural
convenience and cost-efficiency; it may not only facilitate the obtaining of comprehensive information on the business operations of the group members subject to the
insolvency proceedings" — ibid, para 22, p. 28. Procedural consolidation is "a manner for unifying insolvency proceedings against separate entities for administrative
purposes" — Mevorach, 2013.
9 See: UNCITRAL Legislative Guide on Insolvency Law — Part three, p. 22, par 10. In fact, it is underlined that joint application for commencement of insolvency
proceedings and application for procedural coordination should be distinguished; a joint application should facilitate coordination of proceedings, but it is not intended
to predetermine, if the proceedings would be subject to procedural coordination.
10 See: UNCITRAL Legislative Guide on Insolvency Law — Part three, p. 4, letter e. Under substantive consolidation, the court could disregard the legal identity of
each member of the group, consolidating assets and liabilities as if they were a single entity — ibid, para 105. Substantive consolidation is "a measure for merging assets
and debts" — Mevorach, 2013.
11 Regulation (EU) 2015/848 of the European Parliament and of the Council of 20 May 2015 on insolvency proceeding (recast) hereinafter referred to as "EIR"; Official
Journal of the European Union of 5 June 2015, L 141/19. Available at: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32015R0848&from=PL.
12 See: Piepenburg, 2004, p. 234; Becker, 2012, 82 ss; Bous, 2001, p. 36; Paulus, 2004, p. 494; Lutter, Scheffler, Schneider, 1998, § 1 Rz 1.2.; Flöther, 2015, 172 ss;
Buck, 2014, p. 54; among Italian law scholars: Benedetti, 2017, p. 274.
13 DG Justice and Consumers of the European Commission (JUST-2015-JCCO-AG-1 GA N° 723202).
14 Building trust: enhancing courts' performance in corporate restructuring and insolvency, p. 5, https://acuria.eu/ (31.07.2019).
15 Building trust: enhancing courts' performance in corporate restructuring and insolvency, p. 7, https://acuria.eu/ (31.07.2019); see also Polish national report:
Kruczalak-Jankowska, Machnikowska, Maśnicka, 2019, s. 135 et seq.
16 ACURIA Final report. Good practices, blockages, ways of improvement, p. 64, https://acuria.eu/ (31.07.2019).
17 UNCITRAL Legislative Guide on Insolvency Law — Part three, 'B. Promoting cross-border cooperation in enterprise group insolvencies', p. 86, para 7.
18 Ibid.
19 Council Regulation (EC) No 1346/2000 of 29 May 2000 on insolvency proceedings (Official Journal of the European Communities of 30 June 2000 L 160/1).
Available at: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32000R1346&from=PL (31.07.2019).
20 According to recital 4 of EIR: "The activities of undertakings have more and more cross-border effects and are therefore increasingly being regulated by Union
law. The insolvency of such undertakings also affects the proper functioning of the internal market, and there is a need for a Union act requiring coordination of the
measures to be taken regarding an insolvent debtor's assets."
21 According to recital 6 in fine of EIR: "In addition, this Regulation should lay down rules on the coordination of insolvency proceedings which relate to the same
debtor or to several members of the same group of companies." Also, according to recital 51 of EIR: "This Regulation should ensure the efficient administration of
insolvency proceedings relating to different companies forming part of a group of companies."
22 The issue of insolvency of a group of companies is included in chapter V of EIR (Articles 56–77).
23 Such supplementing rules may only apply on a national level and they cannot impair the efficiency of the rules laid down by EIR — see recital 61.
24 According to recital 52, insolvency practitioners and the courts within insolvency proceedings opened for the members of a group of companies should have
simmilar obligations to cooperate and communicate with each other as those involved in main and secondary insolvency proceedings relating to the same debtor.
Cooperation between the insolvency practitioners should not be detrimental for creditors in any of the proceedings and should be aimed at finding a solution that
would leverage synergies across the group.
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25 Articles 56–58. Said articles specify acions that can be undertaken as implementation of the cooperation set out in EIR.
26 Such actions include: coordination in the appointment of insolvency practitioners, providing information, coordination of the administration and supervision of

the assets and affairs of the members of the group, coordination of the conduct of hearings; coordination in the approval of protocols where necessary.
27 During the coordination of the proceedings each group member's separate legal personality must be respected.
28 According to Article 71, the coordinator shall be a person eligible under the law of a Member State to act as an insolvency practitioner. The coordinator shall
not be one of the insolvency practitioners appointed to act in respect of any of the group members, and shall have no conflict of interest in respect of the group
members, their creditors and the insolvency practitioners appointed in respect of any of the group members.
29 The most important tasks of the coordinator are outlining recommendations for the coordinated conduct of the insolvency proceedings and proposing a group
coordination plan.
30 For instance, according to the Polish law, insolvency proceedings should ensure maximum possible satisfaction of claims and — where reasonable — enable
continuation of the debtor's current enterprise; Article 2(1) of the Insolvency Law.
31 ACURIA — Assessing Courts' Undertaking of Restructuring and Insolvency Actions — best practices, blockages and ways of improvement — is a research
project funded by the DG Justice and Consumers of the European Commission (JUST/2015/ACTION_GRANTS). For more detailed information concerning the
project see http://acuria.eu/ (31.07.2019).
32 It represents a novelty not only for the Italian law. In fact, "there is agreement that there is a widely spread lack of solutions of an integrated concept of group
insolvency" — see Wessels (2009, p. 172). In the same perspective, it is highlighted that "[l]egislation addressing the treatment of enterprise groups in insolvency is rare"
— see UNCITRAL Legislative Guide on Insolvency Law-Part three, p. 21, para 26. This trend is also envisaged at EU level: see EIR, p. 19 ff, which, at Chapter V,
is entirely related to insolvency proceedings of members of a group of companies.
33 For details on this topic, see autocitation (2017, 2019); Abete (2018), Fauceglia (2016), Fabiani (2016), Santagata (2016).
34 The introduction of a notion of group of companies for insolvency purposes seems remarkable, since legislation usually "avoids specifically defining the term
"enterprise group"": see UNCITRAL Legislative Guide (n 20) para 27, p 21.
35 Mevorach (2013).
36 See UNCITRAL Legislative Guide (n 20), p. 8, para 4e) and p. 65, para 105.
37 These dispositions are in line with the EU rules. In fact, also the EIR provides for the coordination of the procedure. In this perspective, see Art. 61 of EIR
related to the request to open group coordination proceedings. The purpose of the joint application is generally recognized in the improvement of efficiency and in
the reduction of the costs implied in bringing different proceedings; see UNCITRAL Legislative Guide (n 20), p. 27, para 8.
38 This requisite complies with EU rules.
39 Also according to what the UNCITRAL Guide (n 20) states, see p. 28, para 10.
40 In fact, as pointed out in the UNCITRAL Guide (n 20), p. 33, para 22,
41 On this theme, see: Van Calster, 2016; Thole, Duenas, 2015.
42 ACURIA Final report. Good practices, blockages, ways of improvement, p. 64
43 All the information about group insolvency in the Netherlands is taken from: Gispen, Van Gangelen, 2018.
44 Dutch Supreme Court, 25 September 1987, ECLI:NL:PHR:1987:AC9980, NJ 1988/136 (Van Kempen en Begeer/Zilfa en DCW).
45 For more information about the consequences and the procedure of the substantive consolidation in The Netherland, see: Reumers, 2007.
46 Simmilarly to the Italian law, a newly introduced in Germany Gesetz zur Erleichterung der Bewältigung von Konzerninsolvenzen of 13 April 2017 contains
“a definition of a group of companies.
47 Legislative work is currently underway to regulate the activities of groups of companies in the Commercial Companies Code.
48 Commercial Companies Code (Kodeks spółek handlowych) of 15 September 2000 (Official Journal of 2000, No.94 item 1037 as amended).
49 Pursuant to Article 4§1(4) of the Commercial Companies Code, the term 'dominant company or partnership' shall mean a commercial company or partnership:
(a) which holds, directly or indirectly, a majority of votes at the shareholders' meeting or the general meeting, also in the capacity of a pledgee or usufructary, or on
the management board of another company (dependent company), also under agreements with other persons; or (b) which has the power to appoint or remove
a majority of members of the management board of another company (dependent company) or a co-operative (dependent co-operative), also under agreements with
other persons; or (c) which has the power to appoint or remove a majority of members of the supervisory board of another company (dependent company) or cooperative (dependent co-operative), also under agreements with other persons; or (d) if the members of its management board represent more than one-half of the
members of the management board of another company (dependent company) or a co-operative (dependent co-operative), or (e) which holds, directly or indirectly,
a majority of votes in a dependent partnership or at the general meeting of a dependent co-operative, also under agreements with other persons; or (f) which exercises
a controlling influence over the business of a dependent company or a dependent co-operative, in particular under contracts referred to in Article 7.
50 However the notion of parent company or partnership appers in Article128 of Insolvency Law in the regulation of ineffectiveness of onerous acts in law and in
Article 116 of Restructuring Law in the regulation of the disqualification from voting in matters pertaining to the arrangement in a case when a creditor is a company
whose parent is also the debtor's parent.
51 Insolvency Law (Prawo upadłościowe) of 28 February 2003 (Journal of Laws no. 60, item 535 as amended).
52 Restructuring Law (Prawo restrukturyzacyjne) of 15 May 2015 (Journal of Laws 2015, item 978 as amended).
53 However, according to Article 8(1) of the Restructuring Law, the court shall refuse to open restructuring proceedings if the effect of such proceedings would be
detrimental to creditors.
54 According to article 431 of the Civil Code, a natural person, a legal person and an organizational entity referred to in article 331 §1 that conducts economic or
professional activity on one's own behalf shall be referred to as entrepreneur. According to Commercial Companies Code, limited liability companies and joint-stock
companies are legal persons, therefore they are entrepreneurs, provided that they conduct economic activity.
55 The Restructuring Law excludes from its scope some companies and other entities referred to in Regulation (EU) No 575/2013 of the European Parliament and
of the Council of 26 June 2013 on Prudential requirements for credit institutions and investment firms and amending Regulation (EU) No 648/2012 (Official Journal
of the European Union of 27 June 2013, L 176/1)
56 District Court Gdansk — North in Gdansk (Sąd Rejonowy Gdańsk — Północ w Gdańsku) and District Court for the Capital City of Warsaw in Warsaw (Sąd
Rejonowy dla m.st. Warszawy w Warszawie). Individual entrepreneurs were excluded from the research.
57 Term 'affiliates' has not been defined in the Polish law, however it is broader than terms used in the Commercial Companies Code, i.e. 'dominant company',
'dependent company' or 'associated company' — see: Filipiak, Hrycaj, 2017.
58 Article 215(5) of the Insolvency Law was changed by newly introduced Restructuring Law. Previously it was possibile for the court to jointly hear the insolvency
cases of all partners of a civil-law partnership, as well as the insolvency cases of commercial partnership and its partners bearing unlimited limited for company's debts.
59 Justification for the Restructuring Law. Available at: https://www.ms.gov.pl/pl/restrukturyzacja-i-upadlosc/download,2585,5.html p. 75.
60 Article 190(5) in connection with Article 190(1) of the Restructuring Law.
61 See also: Adamus, 2019; Janda, 2019.
62 Article 215(2) of the Insolvency Law and Article 190 (2) of the Restructuring Law.
63 Article 215(3) of the Insolvency Law.
64 Article 190(3) of the Insolvency Law.
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65 Article 215(4) of the Insolvency Law and article 190 point 4 of the Restructuring Law
66 Article 216 b of the Insolvency Law reads that actors conducting insolvency proceedings are obliged to cooperate. Simmilar rule is included in Article 193 of the

Restructuring Law.
67 ACURIA Final report. Good practices, blockages, ways of improvement, p. 176.
68 Article 19(1) and (1b) of the Insolvency Law; Article 15(1) and (3) of the Restructuring Law.
69 Article 215(1) in connection with Article 149(2) and (3) of the Insolvency Law; Article 190(1) of the Restructuring Law
70 For instance, if there were 10 companies forming a group where 1 company had a registered Office in a city A and 9 companies had a registered Office in a city
B, in a situation that the court in the city A opened the proceedings as first, all 9 cases should be transferred thereto.
71 There are four types of restructuring proceedings: arrangement approval proceedings, accelerated arrangement proceedings, arrangement proceedings and
remedial proceedings (and the special kind of arrangement approval proceedings called Covid simplified restructuring proceedings)
72 However, due to nature of arrangement approval proceedings which mosty take place out of the court and are finished by the decision of the court to approve
the arrangement, such proceedings cannot be consolidated.
73 ACURIA Final report. Good practices, blockages, ways of improvement, p. 176
74 The Portuguese Companies Act (Código das Sociedades Comerciais) was approved by Law n.o 262/86, 2 September.
75 Articles 488o to 491o.
76 Article 492o.
77 Articles 493o to 508o;
78 The Portuguese Insolvency Act (Código da Insolvencia e Recuperaçao de Empresas), was approved by Law 53/2004, 18 March.
79 The joinder request can be made by the insolvency practitioner, by any of the companies declared insolvent or can even be decided by the judge.
80 ACURIA Final report. Good practices, blockages, ways of improvement, p. 228
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