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Abstract Streszczenie

The current system of decentralized enforcement of
Art. 101 and 102 TFEU sets up a flexible system of par-
allel enforcement competences of the European Com-
mission and National Competition Authorities. This
article discusses the current phenomenon of increasing
NCA activity in the field of competition enforcement
against EU-wide practices implemented by global mar-
ket players operating in the digital environment. NCAs’
overactivity in this field leads to multiplication of legal
investigations and raises legitimate questions of the
effectiveness of competition enforcement, as well as
predictability and proportionality. Based on such ar-
guments, the article suggests to introduce a more cen-
tralized, consistent approach in reference to EU-wide
infringements and, complementarily, to reform fining
rules, which should ensure proportionality of fines for
such competition restrictions.

Keywords: competition law, Regulation 1/2003, EC,
NCA, ECN

Obecny zdecentralizowany system egzekwowania unij-
nego prawa konkurencji oparty jest na rOwnoleglych
kompetencjach Komisji Europejskiej i organéw ochrony
konkurencji panstw cztonkowskich UE do stosowania
art. 101 i 102 TFUE. Artykul analizuje zjawisko rosna-
cej aktywnosci krajowych organéw ochrony konkuren-
cji w zakresie egzekwowania prawa konkurencji wobec
praktyk oddziatujacych na caly obszar UE stosowanych
przez podmioty dziatajace globalnie na rynkach cyfro-
wych. Odnotowana nadaktywno$¢ organéw krajowych
w tego rodzaju sprawach moze prowadzi¢ do multipli-
kacji postepowan, rodzac watpliwosci z punktu widzenia
efektywnosci, jak rowniez przewidywalnoSci i proporcjo-
nalno$ci interwencji podejmowanych w interesie ochro-
ny konkurencji. Z tych wzgledéw autor postuluje przy-
jecie bardziej scentralizowanego i jednolitego podejscia
do opisanej kategorii naruszen o wymiarze unijnym,
a takze reforme zasad naktadania kar pieni¢znych za na-
ruszenia zakazéw praktyk ograniczajacych konkurencje
w imi¢ zapewnienia ich proporcjonalnosc.

Stowa kluczowe: prawo konkurencji, rozporzadzenie
1/2003, Komisja Europejska, NCA, ECN

JEL: K21

Introduction Competition Authorities (NCAs) and the European Com-

mission (EC), through mechanisms of cooperation and
case allocation within the European Competition Network
(ECN). After over 20 years of functioning, the system is
generally acclaimed for the enhancement of a common

Regulation 1/2003! established a system of decentralized
enforcement of Articles 101 and 102 of the Treaty on the
Functioning of the European Union (TFEU) by National
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competition culture in Europe and for realizing objec- a “guardian of the Treaty” with “the ultimate but not the
tives of uniform, intensified enforcement, while maintain- sole responsibility for developing policy” and safeguarding
ing consistency in the interpretation of Art. 101 and 102 consistent application of EU competition law (Coopera-
TFEU (Wils, 2023, p. 7).2 On the other hand, Regulation tion Notice, par. 43).
1/2003 requires verification for possible adjustment in the The role envisaged for the EC in the White Paper
era of digitalized economy.? preceding Regulation 1/2003° was to enable the EC to re-
This article is focused on the current approach to the focus on “fields of activity where it can operate more effi-
mechanism of case allocation and cooperation between ciently than national bodies” (para. 9), meant as to combat
ECN members resulting from Art. 11 of the Regulation the most serious threats to market integration (para. 45).
1/2003 and from EC’s Cooperation Notice.* These rules On the other hand, NCAs were expected to concentrate on
generally attribute to NCAs a crucial role of the best- local markets and national operators, which was justified
placed authorities mostly for infringements materially by NCAs’ better ability to carry out investigations rapidly
linked to the territory of their countries, in order to enable in their natural territories (para. 46) and expert knowledge
the EC to focus on the most serious infringements affect- about local condition of competition (para. 95). Conse-
ing the entire EU. However, the growing activism of NCAs quently, NCAs were associated “only with cases that are
can be observed in the field of competition enforcement mainly national in character” (Siragusa, 1999, p. 1105).
against EU-wide practices implemented by global market
players who operate worldwide in the digital environment Allocation of cases
and who use uniform business policies throughout the EU
(global digital players, GDPs). This article attempts to The framework for case allocation provided in Regula-
demonstrate that NCAs’ engagement in such cases may tion 1/2003 and Cooperation Notice sets up a flexible sys-
raise concerns in terms of effective enforcement, its pre- tem of parallel enforcement competences of the EC and
dictability, and proportionality. A single NCA — due to its NCAs, which retain full discretion in deciding whether
limited jurisdiction — cannot in principle effectively resolve to investigate a case (Cooperation Notice, para. 5). The
EC-wide competition issues, while the multiplication of le- mechanism of cooperation, set up as part of the gener-
gal intervention by various authorities rises concerns from al principle of sincere cooperation,’ prioritizes choosing
the perspective of legal certainty and proportionality of a single authority (the EC or an NCA) as a well-placed
legal intervention. authority (Regulation 1/2003, motive 18). However, de-
Based on such arguments, it is suggested to reconsider pending on the circumstances, cases can be also dealt with
the role of NCAs in reference to EU-wide infringements parallelly by several NCAs (Cooperation Notice, para. 5).
in the digital environment and to introduce a more cen- The choice of a well-placed authority is guided by the
tralized approach in that regard, in line with the actual following factors: the territory affected by a suspected in-
reading of already enforced rules on case allocation and fringement (or from where it originates), the authority’s
cooperation within the ECN. Complementary proposals ability to bring an end to the infringement, the authority’s
for the reform of fining rules are proposed herein, which ability to gather required evidence. In order to find the
should ensure proportionality of fines for EU-wide com- most efficient way of handling a case, Regulation 1/2003
petition restrictions. allows its re-allocation if either that authority considers

itself not to be well placed or other authorities consider
themselves well placed to act (Cooperation Notice, para. 6
and 8-15). However, reallocations of cases from NCAs to

Competition enforcement the EC occurs only very exceptionally’.

under Regulation 1/2003

European Commission
Reasons and objectives

for decentralization In the decentralized competition enforcement system,
the EC was entrusted with a particular role towards NCAs
The main objective of the decentralization of the EU in clarifying the law and ensuring its consistent application
competition law system was to boost the effectiveness of (Whish, 2021, p. 303; Gerber & Cassinis, 2006, pp. 14-15).®
the enforcement of Articles 101 and 102 TFEU while se- Regulation 1/2003 attributed to the EC the sole compe-
curing that the EU competition law is applied uniformly tences to declare inapplicability of Art. 101 and 102 TFEU
within the whole territory of EU. This aim was realized (Art. 10), and its decisions determine the assessment of
by Regulation 2003, which simplified and reduced admin- the same conduct in a later NCA’s decision (Art. 16(2)).
istrative burden of EC, ensuring universal and consistent Moreover, only the EC’s decision to open an investigation
enforcement of the EU competition law within Member in a given case relieves NCAs of their competence to deal
States (Art. 35 and Art. 3(1)) through convergence rules with the same case (Art. 11(6)), i.e., to act on the same
(Art. 3(2)), cooperation among EC, NCAs and nation- legal basis against the same agreement(s) or practice(s)
al courts (Art. 11-16), flexible case allocation system by the same undertaking(s) on the same relevant market
(Art. 11) and securing a particular role of the EC as (Cooperation Notice, para. 51).
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For its particular position, the EC was considered as best
placed to investigate infringements with broad territorial
effect(s) on more than three Member States (Coopera-
tion Notice, para. 14) and infringements closely linked with
“other EU provisions which may be exclusively or more ef-
fectively applied by the EC” or when it is required by the
EU interest — to develop EU competition policy or to en-
sure effective enforcement (Cooperation Notice, para. 15).

National Competition Authorities

An NCA will normally be well placed to act when the
presumed infringement is materially linked to the terri-
tory of a Member State, when a substantial effect of an
infringement occurs mainly within its Member State’s
territory, and an NCA is able to gather relevant evi-
dence, effectively bringing the entire infringement to an
end (Cooperation Notice, para. 9-10). Individual NCA's
intervention may also be sufficient in cross-border cases
with companies from different Member States engaged, if
a single NCA may bring the entire infringement to an end,
e.g., because the relevant evidence is located mainly in its
Member State (Cooperation Notice, para. 11).

Parallel investigations

The case allocation system established by Regulation
1/2003 does not exclude parallel investigations by many
ECN members. Reasons for such multiplied proceed-
ings may be twofold, establishment of a well-placed au-
thority to handle a case or a collective legal response to
a cross-border infringement.

At the outset of the investigation, the scope and further
characteristics of the presumed restrictive practice may
not be clear in order to determine a well-placed authority
and parallel investigations conducted by more competition
authorities against the same conduct may be necessary.
Once it is established, authorities that are not well-placed
may discontinue their investigation or suspend it (Regula-
tion 1/2003, Art. 13). Conversely, when the EC opens its
investigation, NCAs are obliged to discontinue their pro-
ceedings (Regulation 1/2003, Art. 11(6)), but only if they
concern the same alleged infringements of Articles 101
and 102 TFEU, committed by the same undertaking(s)
on the same product market(s) and the same geographical
market(s) during the same period(s).’

Parallel action by two or three NCAs can be also an ap-
propriate response to a cross-border agreements or prac-
tices with substantial effects on their respective territories,
where one NCA could not by its action sufficiently “bring
the entire infringement to an end” or “sanction it ade-
quately”, e.g., when two companies from different mem-
ber States recreate national fragmentation of markets in
these countries (Cooperation Notice, para. 12). A compe-
tition authority can also carry on an investigation in refer-
ence to only part of certain competition matter so as to not
overlap with the part that is already dealt with by another
authority (Cooperation Notice, para. 24).
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The current approach to multiple intervention is ambig-
uous. On one hand, jurisprudence and the EC advocate
for caution when multiple investigations are carried out in
the same matter. The EC assessed that “scenarios where
several authorities pursue the same conduct in parallel
are not ideal from a point of view of efficient use of en-
forcers’ resources, increased risk of conflicting outcomes
and legal costs for the undertakings under investigation as
well as third parties”.!'® Meanwhile, the courts explained
that parallel application of EC competition rules “cannot
be at the expense of undertakings”.!"" On the other hand,
the current case law is developing towards justification of
the multiplication of investigations against the same anti-
competitive conduct of a company that affects carious EC
territories:

1) First, the notions what constitutes the same anticom-
petitive conduct or infringement are interpreted very nar-
rowly. Various competition authorities can investigate and
sanction the same undertaking for the same anticompeti-
tive conduct in different Member States not violating the
ne bis in idem principle,'? provided that their assessment is
limited to separate EU territories (states)."”

2) Similar reasons allow for parallel investigations of the
same anticompetitive conduct on different product mar-
kets!* or during different periods.

3) The Court also confirmed that when an NCA conducts
proceedings against competition restriction(s) affecting its
Member State’s territory, the EC can open its own, com-
plementary investigation, regarding the remaining EU ter-
ritory, or its parts.

4) The Cooperation Notice confirms that in case of in-
fringements affecting various national markets the EC can
choose only “one national market so as to create a ‘lead-
ing’ case”, which can open NCAs doors to deal with the
same restrictive conduct’s effects on other national mar-
kets (Cooperation Notice, para. 14. Example 5).

5) Finaly, the courts already have clearly stated that the
EU law does not establish any right, for the benefit of an
undertaking, to have a case dealt with in its entirety by
a particular authority,'” which allows the EC to freely limit
its assessment to selected countries.!s

Competition enforcement
against GDPs

The development of EU competition law enforcement
through multiple investigations carried out by a combina-
tion of authorities against anticompetitive conducts affect-
ing the entire EU territory is seen in GDPs-related cases.
Examples of different approaches to such enforcement
actions are presented below.

Booking platforms

The attention of many NCAs was caught by parity claus-
es (Most Favoured Nation, MFN) introduced by various



online hotel booking platforms (for more, see: Cipolla,
2015; Colangelo, 2017; Dobosz, 2019, pp. 270-278). NCAs
questioned the requirements imposed on hotels and oth-
er owners of sleeping accommodations not to offer better
conditions (price, room availability or other) on compet-
ing booking platforms (in case of the German Competi-
tion Authority (Bundeskartellamt), also in the hotel’s own
sales channels). After having identified this competition
problem, some NCAs (German, French, Italian, Swedish)
conducted formal investigations, others (e.g. the Polish
NCA) carried out explanatory proceedings,” which led
bookings platforms to change their contractual terms,
mostly accepting commitment.?

While assessing the same pattern introduced by the
booking platforms in various countries, NCAs conduct-
ed their investigations in reference to respective relevant
market for services of hotel online travel agencies®' geo-
graphically considered national® or “at least national”?.
NCAs limited their competition assessment to the effects
on their respective national territories (e.g., Italian com-
mitments concern bookings made for accommodations lo-
cated in Italy?*), taking note, however, of clearly cross-bor-
der effects of the platforms’ policy, affecting both national
and foreign consumers.”

Apple

One of the recent examples of parallel actions taken by
various NCAs in response to the same business policy af-
fecting the entire territory regards Apple’s App Tracking
Transparency (ATT) framework: privacy rules introduced
by Apple within its iOS mobile operating system, requir-
ing third-party developers of apps distributed in the App
Store to obtain specific user’s permission for the collec-
tion and linking of data for advertising purposes. The ATT
framework, part of Apple’s global strategy, raised compe-
tition concerns of various NCAs. Already in 2025, French
and Italian NCAs concluded their proceedings finding an
infringement of Art. 102 TFEU.? Other investigations are
pending in Poland,” Germany® and Romania®.

In the light of decisions issued to date and information
regarding pending proceedings, NCAs recognized the
global dimension of the questioned conduct, its global
impact on other global players (Meta),** and wider than
national dimension of relevant markets.*> At the same
time, NCAs’ competition assessments concentrate on the
anticompetitive effects of the questioned practice in their
respective national territories.?

Meta

Yet another configuration of competition authorities in-
vestigating a pan-European antitrust issue can be seen in
reference to Meta’s policy of preventing “third party Al
providers from offering their services through WhatsApp
in the EEA, while Meta’s own Al service, ‘Meta AT’, would
remain available through WhatsApp in the EEA”3* Sep-
arate proceedings were opened in 2025 by AGCM* and
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subsequently by the EC,* both of which concerned the

same globally introduced policy which could presumably

violate Art. 102 TFEU.

The two investigations had separate geographic scopes.
While AGCM concentrated on the Italian territory,”” EC’s
investigation covered “the EEA with the exception of It-
aly”,® in order to avoid an overlap with the ongoing inves-

tigation in Italy.

This division did not correspond to the probable geo-
graphical scope of relevant market that was initially de-
fined by AGCM as the market for consumer communica-
tion services via apps of EU-wide or national dimension,*

and by the EC as the EEA-wide market for consumer

communication applications.* Finally, the EC extended
the geographic scope of its investigation to Italy,* which

left AGCM no space for other decision than to cease its

own proceedings.*

More cases to come

It is safe to assume that more such cases will emerge,

as NCAs are increasingly active in matters concerning
the digital economy. Also, the above register of multiple

investigations opened by various competition authorities
against the same GDP’s activity is not exhaustive.* The

examples provided above only illustrate various ways such

cases are now being handled by ECN members.

A separate list could be created for cases in which only

a single NCA deals with a specific infringement despite
its wider than national scope. Such territorially limited
enforcement actions may eliminate EU-wide restric-
tive practice only partially (from the territory of NCA’s
jurisdiction),” while an interested parties (e.g., harmed
by the anticompetitive practice in other states), may still
be interested in a comprehensive EU-wide investigation

to bring to an end the questioned conduct in the entirety

of Europe.*

All of the above-discussed peculiarities justify a critical
reflection on the current decentralized competition law

enforcement effectuated by NCAs against anticompetitive
practices of GDPs, despite the fact that they affect the en-

tire EU territory or most of it.

Why a more centralized approach
is appropriate in reference to GDPs

The specificity of EU-wide competition infringements
in digital markets justifies specific, more centralized en-
forcement of Articles 101 and 102 TFEU. Objections to

fragmented competition enforcement in digital economy
matters were already expressed, e.g., by the European

Court of Auditors* and by the business side in the course
of the evaluation of Regulation 1/2003.# T further pres-

ent arguments in that regard from the perspective of the

effectiveness of enforcement of competition law, its pre-

dictability and proportionality.
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Effectiveness of public enforcement

The effectiveness of the current approach to competition
enforcement against GDPs’ practices implemented uni-
formly throughout EU (or its predominant area) is ques-
tionable. The EC was already formally recognized a well-
placed authority to handle investigations concerning more
(than three) Member States (Cooperation Notice, par. 14).
The following reasons confirm the validity of maintaining
this principle in cases referred to in the article.

First, the EC unlike NCAs, has a prerogative to estab-
lish an infringement encompassing the entire Union and
to sanction its anticompetitive effects throughout the EU.
NCAs may apply Articles 101 and 102 TFEU against an-
ti-competitive conduct that affects their domestic markets,
regardless of where an agreement was concluded or where
it took place and from where originate undertakings in-
volved (this “effect doctrine” is commonly supported by
national antitrust laws (Nettesheim & Thomas, 2025,
pp. 389-429) and is not limited by Regulation 1/2003
(Brammer, 2005, p. 1383-1424). However, the “effect doc-
trine” does not give NCAs the prerogative to assess and
to sanction anticompetitive effects of a given practice in
other countries. Even if it were desirable (Dobosz, 2018,
p. 249), it is more than doubtful whether an NCA could
formally establish an infringement encompassing territo-
ries of other Member States and the liability of persons
against whom proceedings were brought for the infringe-
ment’s anticompetitive effects in territories of different
Member States. As stated by AG Bobek, except for “mere
indirect hints that extraterritoriality was contemplated in
the design of Regulation 1/2003 (...) [it] does not therefore
constitute a sufficient legal basis for an NCA to adopt an
extraterritorial decision when such a basis is not provided
for in national law”.* This means that an NCA could not
prosecute and sanction undertakings for the extraterrito-
rial anticompetitive effects in the absence of specific pro-
visions in the national legislation and such legal solutions
do not exist, for example, in German law® and in Polish
law.>! Also, it means that for the EU-wide infringement,
parallel legal actions taken by only some NCAs in select-
ed jurisdictions will hardly eliminate competition prob-
lems connected with this infringement throughout the EU
(Dobosz, 2019, pp. 254-257).

Regardless of their jurisdictional limitations, NCAs are
also not well equipped to investigate and determine anti-
competitive effects of a given practice throughout Europe.
Despite the assistance of other NCAs to collect relevant
evidence from various territories guaranteed by provisions
of Regulation 1/2003 and Directive 1/2019,2 NCAs are not
well-placed to determine precise effects of a multi-juris-
dictional practice in other member states. Establishing an
infringement would require the collection of specific facts
and data on an economic and legal context of a given prac-
tice in various countries, including actual conditions of the
functioning and structure of all affected markets. This is
eminently inconsistent with the NCAs’ role of expert au-
thorities for their own Member States.
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Concentrating competition enforcement in relation to
GDPs in the hands of NCAs does not follow the goals of
Regulation 1/2003, which aimed at allowing the EC to fo-
cus its activities on the most serious infringements of EU
interest,> including challenges of the globalization of the
economy and related competition restrictions, “generally
complex in nature” and “harmful to the economy and con-
sumers because of the vast geographical scale involved” .>*
These aims perfectly fit cases involving big-tech companies
operating globally. Moreover, while certain GDPs have
a status of gatekeepers in the meaning of Digital Markets
Act,” antitrust investigations regarding them are evidently
closely linked to EU provisions which may be exclusively
or more effectively applied by the EC, and it is in the EU
interest to adopt decisions to develop EU competition pol-
icy — a condition which according to the Cooperation No-
tice indicates the EC’s better position to handle a case.*

A more centralized approach against GDPs’ EU-wide
competition restrictions would be beneficial to ensure
the proper functioning of the internal market. As much
as the complicated and fragmentized regulatory landscape
(or a “piecemeal landscape of standards and regulations
across the Union” — Letta, 2024, p. 125), also the fragment-
ed enforcement of EC competition rules against GDPs
may be disadvantageous to market integration. Interven-
tions of single NCAs against EU-wide infringements may
result in fragmented compliance with EU competition
rules, limited to member states whose NCAs investigated
them. As noted by the OECD, “digital platforms gener-
ally seem to only implement the required changes in the
relevant jurisdiction, and so far rarely extend these chang-
es to other jurisdictions on a voluntary basis”.>” From this
perspective, centralization of competition enforcement
against infringements that are pan-European by definition
can contribute to promoting a uniform level of protection
throughout the Union.

Apart from the above, prioritization of combating EU-
wide GDPs’ infringements by NCAs poses a risk of ne-
glecting national or local competition restrictions that may
also be important for the economy of a given country but
may never be a priority for EC, even if the infringements
affect trade between Member States.

Proportionality of legal intervention

Although the EU law does not provide strict rules on
the allocation of cases, as presented above, it is reasonable
to claim that the choice of a well-placed competition au-
thority should be analysed in the context of the principle
of proportionality (Art. 5(1) TEU). This principle requires
that acts of EU institutions “should not exceed the limits
of what is appropriate and necessary to attain the aim pur-
sued, and when there is a choice between several appro-
priate measures recourse must be had to the least onerous,
and the disadvantages caused must not be disproportion-
ate to the aims pursued”.>®

The principle of proportionality supports the EC’s lead-
ing role in competition enforcement regarding EU-wide



infringements. The alternative, i.e. multiple proceedings
conducted by various competition authorities, cannot fully
guarantee that the same allegedly anticompetitive conduct
will be assessed throughout the EU for all affected territo-
ries and for the same period. It also increases risk of con-
flicting outcomes, which could be seen in the booking plat-
forms cases. Multiplication of investigations of the same
anticompetitive conduct also means higher legal costs for
the undertakings under investigation (without a doubt,
handling several or even dozen proceedings in many coun-
tries and languages may generate higher costs than one
EC proceedings) (see also: Btachucki, 2019, p. 483).

Legality and predictability
of sanctions

Handling cases regarding EU-wide competition re-
strictions by multiple competition authorities also cre-
ates doubts in the context of the principle of the legality
of sanctions and their predictability. The principle of the
legality (nullum crimen, nulla poena sine lege), which is one
of the general principles of EU law, implies that legisla-
tion must define in a clear, precise manner offences and
penalties which they attract,”® and the result of the law en-
forcement must be reasonably foreseeable.®’ It applies to
sanctions imposed by competition authorities, which are
considered quasi-criminal in nature® due to the “intrinsic
nature of the offence” and “the degree of severity of the
penalty”.? In a system of decentralized EU competition
law enforcement, this principle should be the basis of an
assessment of an overall legal response by the authorities
enforcing EU law against the same EU-wide competition
infringement.”

In the current case allocation system, an undertaking can
never be sure whether its questioned restrictive conduct,
even if implemented unilaterally in the entire EU, will be
assessed independently in one investigation or in parallel
investigations by various ECN members. This state of un-
certainty is reinforced by the current interpretation of the
ne bis in idem principle, which permits multiplied penalties
imposed for the same anticompetitive conduct, provided
that anticompetitive effects in separate EU territories are
penalized.* It is currently no longer true that “a violation
of the principle of ne bis in idem could not be avoided with
the argument that each national competition authority
was only taking into account the effects of the violation of
Article [101 TFEU] on its own national territory” (Wils,
2004, para. 126). Moreover, the Court gave a green light
to NCAs — when they decide on the infringement of Ar-
ticles 101 or 102 TFEU - to impose separate fine(s) for
the infringement of national competition law (provided
that both fines, taken together, are proportionate to the
nature of the infringement).® In effect, the same EU-wide
infringement can be sanctioned once or several times, if
the case attracts the attention of more ECN members. No-
tably, no violation of the ne bis in idem principle has been
so far found in reference to case allocation within ECN
(Kowalik-Baficzyk, 2024, p. 455).
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Consequently, neither the number nor the overall
amount of sanctions that can be imposed for a EU-wide
anticompetitive conduct can be predicted prior to the case
final allocation. The predictability of sanctions does not
exist when the number and the maximum level(s) of fines
is determined not by the nature of the infringement but
by the EC’s and NCAs willingness to take up the case, de-
pending on their current assessment of priorities, resour-
ces and other factors beyond the entrepreneur’s control.

Proportionality of sanctions

As already explained, the same EU-wide anticompeti-
tive conduct can be sanctioned either with one penalty im-
posed by the EC or with multiple fines imposed by various
competition authorities for territorially separate effects.
The EC may impose fines on the charged undertaking in
an amount up to 10% of its total annual turnover, on the
basis of Art. 23(2)(a) of Regulation 1/2003 and EC Fining
Guidelines.®® When the same conduct is investigated by
various NCAs, they may impose fines for the infringement
of Articles 101 and 102 TFEU provided for in their nation-
al laws. As specified by the Directive 2019/1, the maximum
amount of such fine imposed by NCA shall not be lower
than 10% (Art. 15).

In any case, it is required® that the severity of penal-
ties is not disproportionate to the gravity of the infringe-
ment. Even though it is “deterrence” a leitmotiv of EC’s
Fining Guidelines (Gilliams, 2014, pp. 435-458), the EU
Court confirmed that such fines “must not be dispropor-
tionate to the aims pursued, that is to say, to compliance
with the competition rules, and that the amount of the fine
imposed on an undertaking for an infringement of com-
petition law must be proportionate to the infringement,
viewed as a whole”.®® The EU Court also approved the
10% fine cap as the maximum level of fine “designed to
prevent excessive and disproportionate fines”.%

The principle of proportionality applies as well to fines
imposed by NCAs for the infringement of Articles 101 and
102 TFEU. Member States shall ensure that such fines will
be “effective, proportionate and dissuasive” (Directive
2019/1, Art. 13), also when imposed in conjunction with
fines related to a violation of national competition law.”

I am of the opinion that parallel investigations leading
to multiple fines imposed by many competition authorities
against the same EU-wide conduct of the same undertak-
ing(s), separated according to the basis of the conduct’s
territorial effects, generate a real risk of disproportion-
ality of the overall penalties for that conduct.

Firstly, the maximum 10% of the annual global turno-
ver per undertaking was already accepted in Regulation
1/2003 (Art. 23(2)) as proportional and deterrent fine.
Such level should be therefore seen as a measure of pro-
portionality when penalized conduct extends throughout
the EU, regardless of which competition authority ap-
plies sanctions. Consequently, it is difficult to accept that
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proportionality requirements are met when the same
EU-wide anticompetitive conduct is penalized with mul-
tiple (up to 27) separate fines” imposed by several NCAs
(each within at least 10% cap) (see also: Dobosz, 2019,
p- 259). Even if such a multiplication of fines were to have
the court’s approval, at least from the perspective of ne bis
in idem principle (provided that they regard anticompeti-
tive effects in separate EU territories), it cannot be accept-
ed in the current form, for the lack of clear rules ensuring
the proportionality of the combined sanctions.

Secondly, the risk of disproportionality of the overall
level of sanctions imposed in the described situation is
generated by the lack of the harmonized method of cal-
culation of fines among the EC and NCAs. The Directive
2019/1 is insufficient in this respect. It provides only gen-
eral rules, referring to effectiveness, proportionality and
dissuasive effect of fines imposed by NCAs (Art. 13(1))
and requiring that such fines are determined in reference
to the gravity and to the duration of the infringement (Art.
14(1)). It, however, does not provide a uniform methodol-
ogy for the calculation of fines. In effect, the EC method
of conditioning the amount of fine by the value of sales of
goods or services to which the infringement relates (EC
Fining Guidelines, paras 13 and 19) is not a general meas-
ure. Taking Poland as an example, the basic amount of fine
is not based upon the value of the affected goods or ser-
vices, but rather, is based upon a percentage of the under-
taking’s global turnover in the financial year preceding the
year of imposition of the fine.”

The above arguments confirm that the overall sanctions
for EU-wide competition restriction imposed by a coali-
tion of NCAs could extremely surpass the EC in the value
of sanctions when penalizing one and the same EU-wide
anticompetitive conduct. This puts the principle of pro-
portionality of penalties at great risk.

Proposed solutions

The article’s aim was to present concerns regarding the
EU competition law enforcement practice in digital mar-
kets. Although the success of the decentralized compe-
tition enforcement system introduced by the Regulation
1/2003 is unquestionable, and although it is clear how
growingly important role in the development of compe-
tition law enforcement in the EU is played by NCAs, di-
verse arguments call for a modification of case allocation
and cooperation principles when the investigated practices
concern globally introduced business decisions of compa-
nies operating in digital markets, which as a rule affect the
entire EU territory. Definitely, greater EC’s openness is
required to step in and assess EU-wide competition re-
strictions which some NCA has already started to analyse
(as the EC did in the Meta case, see above, section “Com-
petition enforcement against GDPs”).

The article demonstrates that the continuation of the
current overactivity of NCAs in such cases raises legitimate
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questions of the effectiveness of competition enforcement,
as well as predictability and proportionality.

Case allocation and cooperation within ECN

For reasons presented in the article, in the discussed
cases affecting the entire EU territory ECN members
should take seriously and apply consistently the following
rules clearly resulting from Regulation 1/2003 and the Co-
operation Notice:

* The division of work within ECN should be driven
by the objective to choose a single authority that will be
the most appropriate to handle a case (Regulation 1/2003,
motive 18).

* The EC is best placed to efficiently investigate and
proportionally penalize EU-wide infringements (in more
than three Member States) (Cooperation Notice, para.
14).

* The EC is best placed to ensure effective enforce-
ment in cases closely linked with “other EC provisions
which may be exclusively or more effectively applied by
the EC”, when new competition issues arise (Cooperation
Notice, para. 15) — conditions clearly connected with dig-
ital markets.

* When a case is already investigated by a particular
NCA in reference to its country’s territory, the EC should
be more open to step in and assess the entire case, includ-
ing that territory.

This does not mean that NCAs cannot play important
role in combating competition restrictions in digital mar-
kets. The impact of GDPs’ practices on competition un-
doubtedly justifies the involvement of all ECN members
in tracking their allegedly anticompetitive practices. NCAs
may perceive competition issues more acutely manifest in
their own countries and therefore, in certain cases NCAs
can play important role at the initial investigative stage.
However, when parallel proceedings are already opened
by various NCAs (or by NCAs and the EC), and the EU
dimension of an alleged infringement is confirmed, the
case should be re-allocated to the EC. This will be consist-
ent with the role of NCAs, which was intended from the
outset, to be to track down infringements whose substan-
tial effect(s) occurs mainly within their Member State’s
territory. For these reasons the fact that in the Meta case
(see above, section “Competition enforcement against
GDPs”) the EC eventually took the entire responsibility
for safeguarding competition in the EEA-wide markets for
communication and Al services (after letting AGCM carry
on its national investigation parallelly) is a step in good
direction.

Moreover, an NCAs focus on infringements whose sub-
stantial effect(s) occurs mainly within that Member State’s
territory will not impede ambitious NCAs from playing an
important role in the competition enforcement in the dig-
ital economy, as some infringements of competition may
be country specific, affecting single national markets” or
for other reasons, may be effectively brought to an end by
a single NCA.
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Fines for EU-wide competition restrictions which the infringement directly or indirectly relates, lim-

ited to the territory where the NCA has a jurisdiction to

Changing the approach to case allocation according to assess anticompetitive market effects (i.e., if an NCA sanc-
the above proposals may not always eliminate the multi- tions a company for its conduct’s effects in Country A, the
plicity of decisions concerning the same EU-wide infringe- basic amount of the fine should be set by reference to com-
ment. Therefore, complementarily, the article calls for pany’s relevant sales value in that country).
change of the fining rules in reference to EU-wide compe- * Introducing a common methodology of calculating
tition restrictions investigated and fined by various ECN fines for all ECN members, which requires more specif-
members. ic rules for NCAs, going further than the current gener-

Consideration should be given to eliminate the vast dif- al but not specified obligation to take into account both
ference of the level of fines which can be imposed against the gravity and the duration of the infringement (Art. 14).
the same competition restriction covering the entire EU Sanctions resulting from parallel investigations by various
territory, dependent only on whether it is investigated authorities would less probably lead to disproportion, if
and sanctioned individually by EC or in separate paral- they more similarly assess consideration of factors such as
lel proceedings conducted by a number of ECN mem- gravity or duration of the infringement.
bers. Current rules do not protect against dispropor- * Introducing one legal maximum overall level result-
tionality of the overall penalties, if imposed in the latter ing from all penalties imposed on the undertaking for
situation. one EU-wide competition infringement independent of

It violates common sense that the overall maximum whether the fine is imposed by the EC or by various ECN
penalty for the same infringement may differ significantly members for territorially separate effects of anticompeti-
only dependent on the result of case allocation. Therefore, tive conduct.”

I propose the following: * Such a legal maximum should be paired with the di-

* Deepening the harmonisation of rules for calculat- rect obligation for ECN members, when determining the
ing penalties by NCAs beyond what already results from amount of financial penalties in the event of an infringe-
the Directive 2019/1 (Art. 13-16), by introducing the re- ment of Articles 101 or 102 TFEU, to take into account
quirement for NCAs to calculate penalties by referring to the sanctions imposed on the undertaking for the same
the value of the undertaking’s sales of goods or services to breach in other Member States.
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ZARZADZANIE
ROZNORODNOSCIA ELWIRA GROSS-GNIOT

W P‘O_LSCI‘E | ZARZADZANIE ROZNORODNOSCIA W POLSCE
w perspekiywie inslyludfondine W PERSPEKTYWIE INSTYTUCJONALNEJ:

miedzy legitymizacja afizomorfizmem,

MIEDZY LEGITYMIZACJA A IZOMORFIZMEM

R6znorodnos¢ w organizacjach nie jest jedynie kategorig
opisujacg odmiennos¢ miedzy ludzmi, lecz zjawiskiem,
ktdre w istotny sposdb wspoitksztattuje sposdb myslenia
organizacji o sobie samych oraz o otaczajacym je Swiecie
spotecznym. Monografia obejmuje teoretyczne i empi-
ryczne rozwazania nad instytucjonalnymi uwarunkowa-
niami zarzadzania réznorodnos$cig oraz nad praktykami
przektadajagcymi wartosci inkluzywnosci na realne dziata-
nia organizacyjne. Autorka wyraza nadzieje, ze uzyskane
Wigcej informacji na stronie rezultaty przeprowadzonego badania przyczynig sie nie
www.pwe.com.pl tylko do poglebienia refleksji akademickiej, lecz takze
do wzmacniania praktyki zarzadzania réznorodnosciag
w Polsce, wspierajagc rozwoj organizacji bardziej otwar-
tych, uczacych sie i odpowiedzialnych spotecznie. Pu-
blikacja {aczy refleksje teoretyczng nad zarzadzaniem
roznorodnoscig z zastosowaniem perspektywy teorii in-
stytucjonalnej, nadajac jej wyraznie utylitarny i interdy-
scyplinarny charakter. Skierowana jest zaréwno do bada-
czy i badaczek, jak i do decydentéw, menedzeréw oraz
studentow.
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