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Introduction

According to Article 345 of the Treaty on the Functioning

of the European Union (TFEU), 'the Treaties shall in no

way prejudice the rules in the Member States governing the

system of property ownership'. The meaning and limits of

this provision are not exactly clear. However, it seems that

both in the case law and in the legal literature one

understanding of Article 345 TFEU occupies a principal

position (without necessarily excluding other inter-

pretations). It is widely accepted that this article is an

expression of the 'neutrality principle', meaning neutrality

with regard to public vs private form of ownership of

enterprises. The neutrality principle does not, however,

have an absolute nature. Its protective function is restricted

or countered by other rules of EU law.

Indeed, numerous authors argued that in fact the

pertinence of the principle has faded in the practice of EU

institutions. In the words of W. Devroe, "the Community

legal system has grown less and less neutral with regard to

the system of property ownership in the Member States. An

increasing number of primary and secondary Community

law provisions are currently inciting, if not forcing, Member

States to privatize" (Devroe, 1997, p. 268). According to 

N. Thirion "despite the neutrality principle some of the

policies of EU institutions have been marked by a hardly

disguised preference for private ownership of means of

production" (Thirion, 2002, p. 629). B. Delaunay alleges also

that "the Community bodies continue to shelter behind an

article which has for it the weight of a fifty-year-old tradition

but which has gradually been stripped of all content, to apply

a policy of a different nature" (Delaunay, 2009, n. 5).
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This phenomenon has been observed as most striking in

such areas as economic policy (budgetary discipline, broad

guidelines for economic policies, promotion of private

funding of infrastructure) and competition policy

(assessment of state aid to state-owned undertakings,

demonopolisation) (Cartier-Bresson, 2010; Delaunay, 2009;

Devroe, 1997; Karpenschif, 2002; Verhoeven, 1996).

On a more general level, it has been suggested that the

very foundations of EC/EU are not neutral at all and favour

a certain liberal economic order: "The establishment of an

Internal Market based on the free movement of goods,

persons, services and capital shows a clear ideological

endorsement of a liberal market economy with a diminished

public sector" (Antonaki, 2016, p. 77; Devroe, 1997). 

This paper is not intended to discuss this question in such

a wide-ranging perspective. Instead, it is limited to the

implications of the free movement of capital. It does not,

therefore, address possible obligations or incentives to

privatise stemming from other sources. It is the relation

between the free movement of capital and the principle of

neutrality which is the subject of this paper. 

Principle of neutrality

Various interpretations of Article 345 TFEU 

According to Article 345 TFEU, the Treaties shall in no

way prejudice the rules in the Member States governing the

system of property ownership. The importance of this norm

has been emphasised by Advocate General (AG) Colomer.

According to him, it finds confirmation both in the

categorical language used2 and its inclusion in (former) Part

Six of the Treaty – general and final provisions.3 Resorting

to the arithmetical nomenclature, the AG sees this article as

set 'in front of the bracket'.4 Another metaphor was chosen

by P. Mele, according to whom "Article 295 shines at the top

of the Treaty".5 Finally, the fact that current Article 345

TFEU derives from Schuman Declaration is seen by AG

Colomer as additional recognition of its importance.6

Nonetheless, this provision is far from clear, and its

interpretation remains a source of controversy. It has been

rightly pointed out that "the phrasing of the Article is

unfortunate, its wording is so broad that the meaning

becomes difficult to determine" (Akkermans & Ramaekers,

2010, p. 293). P. Mele indicates that Article (then) 295

TFEU gave rise to numerous commentaries and the Author

himself undertook the effort to analyse various hypotheses

in this respect in his doctoral thesis (Mele, 2006, pp. 14–94).

There seems to be, however, a prevailing opinion that at

least one of the interpretations of this article is that it

imposes a neutral approach of the Treaties towards public

or private ownership of enterprises (see, for example,

Akkermans & Ramaekers, 2010, pp. 304–305; Kerle 

& Flynn, 2014, p. 334).

This understanding of Article 345 TFEU finds con-

firmation mostly in historical interpretation. Its origins are

traced to the famous Schuman Declaration of 1950,

according to which "L'institution de la Haute Autorité ne

préjuge en rien du régime de propriété des entreprises".

Consequently, Article 83 of the Treaty establishing the

European Coal and Steel Community (ECSC) provided

that the establishment of the Community did not in any way

prejudice the regime of ownership of the enterprises subject

to the provisions of that Treaty. Beginning from the

Schuman Declaration, the neutrality principle was

conceived as a tool to demarcate the powers of the future

Community. It has been pointed out that "even though

resources were to be pooled and the High Authority would

plan the development of the sector, the Treaty would not

affect national regulations on property". This would ensure

that different conceptions of the market economy would be

admissible in the Community (Losada et al., 2012, p. 206).

Possibly, this statement aimed to ensure that the future

Community would not be authorised to perform

nationalisations itself (Losada et al., 2012, p. 207).

Things get less clear when we move on to the Treaty

establishing the European Economic Community (EEC),

where the words 'of the enterprises' were omitted. As to the

consequences of this removal, certain authors seem not to

attach to it much importance. It has been submitted that the

omission should not be attributed to a change of intention

of the drafters of the EEC Treaty, but rather to a consid-

erably wider (i.e. not limited to enterprises) scope of this

treaty in comparison to ECSC Treaty (Mataczyński, 2007,

pp. 66–67).

It does not, however, seem correct to ignore additions or

subtractions of words when interpreting a given legal

provision (even more so that in this case the analysis of the

travaux preparatoires shows that the earlier version of the

EEC treaty referred to ownership of means of production).7

It should rather be argued that the intentional omission of

specific referrals to 'means of production', 'companies' or

'enterprises' and employing a general formula of 'the rules

in Member States governing the system of property

ownership' (le régime de la propriété, die Eigentumsordnung)

should be understood as attributing to this provision a wider

meaning, extending not only to nationalisation or

privatisation of means of production (or even broader: "it

seems unlikely that the Member States would have wanted

to limit the provision safeguarding their competence to

nationalise property to ownership of undertakings, and not

to let it concern other property rights of similar importance"

(Losada et al., 2012, p. 212), but possibly touching also upon

the ownership itself and barring former EEC law from

intervening within the sphere of the essence of the notion of

property ownership (its contents).

Yet another explanation for this omission is submitted by

AG Jacobs, who agrees that former Article 222 refers to

ownership of undertakings and according to whom the

reference to undertakings is not found in this provision

"perhaps because the EC Treaty also applies to

individuals".8 Unless I missed the point here, this

explanation does not seem convincing. Why should the

application of the EEC Treaty to individuals justify the
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elimination of the word 'enterprises'? The wider scope of

the Treaty would rather demand, if anything, to put more

emphasis on the limits of application of the clause in Article

222 EEC Treaty – if the authors of the Treaty actually

meant this norm to be so restricted. If so, the absence of this

clarification suggests rather a widening or shifting of the

scope of this article. 

Concluding, I find it difficult to get rid of the impression

that if the intention of the authors of the Treaty was just to

impose a neutral approach of the Treaties towards public or

private ownership of property, it could have been expressed

in a much clearer and direct way than what we find in

Article 345 TFEU. This suggests that the interpretation of

this provision need not be confined solely to this aspect.

The Court itself accepted the invocation of this article also

in other (than the neutrality principle) contexts, like 

a system for the acquisition of immovable property9 or rules

concerning the exploitation of the land.10 The General

Court also apparently impliedly agreed that Article 345

TFEU might encompass also neutrality with regard to the

monistic or dualistic model of company structure.11

For the purposes of the present contribution, however,

only the meaning of Article 345 TFEU as the principle of

neutrality towards public or private form of ownership shall

be relevant.

Consequences of the neutrality principle

It is understood that Article 345 TFEU signifies that each

Member State may organise as it thinks fit the system of

ownership of undertakings.12 It has been rightly submitted

that following the neutrality principle the Treaty does not

favour private or public ownership of companies. Con-

sequently, EU law cannot be interpreted as subjecting the

Member States to a duty to privatise (Mele, 2006, pp. 94–95;

Schweitzer, 2011, p. 252). According to T. M. Dralle

"although uncertainties persist regarding the exact scope of

Article 345 TFEU, it seems clear that requiring a State to

privatize its transmission or production/generation and supply

assets would violate this provision" (Dralle, 2018, p. 37).

Article 345 TFEU is "a meta-norm, outlining the limits of

the applicability of EU norms" which was "conceived as 

a safeguard for a Member State's autonomy (with respect to

ownership of enterprises)" (Mataczyński, 2015, pp. 42, 49).

Moreover, it has been emphasised that in light of Article

345 TFEU Member States have the liberty to determine the

system ('compulsory acquisition by public bodies'), subject

to non-discrimination requirements.13

According to AG Mayras, Article 345 TFEU ensures the

existence of state monopolies.14 However, it does not

prevent the adoption of a rule requiring that the

remuneration which a public undertaking with a monopoly

receives in return for assistance to its subsidiary should

correspond to the payment under normal market

conditions. Such a requirement does not adversely affect

the system of public ownership and merely ensures that

public and private ownership are treated equally.15

With regard to ownership protection, it has been

submitted that neither private nor public property are to be

protected in a more favourable way. According to AG

Capotorti, "the rule expressed in Article 222 of the EEC

Treaty [...] makes it impossible to hold that in Community

law private property is more clearly protected or on the

contrary subject to a restrictive conception".16

In several golden shares cases AG Colomer proposed

that the special prerogatives of the public authorities

considered in those cases constituted rules governing public

intervention in the activities of certain undertakings. They

were therefore considered to be on the same footing as

forms of ownership of the undertakings whose organisation

is a matter for the Member States by virtue of Article 345

TFEU.17 If a Member State was to be found in breach of the

Treaty in such a situation, it would amount to

discrimination of a system of private ownership subject to

special powers in comparison to a system of public

ownership (which is allowed).18 The Court, however, did not

accept this approach, stating that Article 345 TFEU cannot

be pleaded to justify obstacles, resulting from privileges

attaching to the position of Member States as shareholders

in privatised undertakings, to the exercise of the freedoms

provided for by the Treaty. Article 345 TFEU does not have

the effect of exempting the Member States' systems of

property ownership from the fundamental rules of the

Treaty.19 In a later opinion AG Colomer concluded that the

Court's position appears to render devoid Article 345

TFEU of all practical effect.20

Limits of the neutrality principle

Despite the categorical wording of Article 345 TFEU ('in

no way', 'en rien'), the principle of neutrality does not have

an absolute character. Member States can define the rules

concerning property ownership, but this does not exclude

any influence of EU law on the exercise of national

property rights.21 It has been held by the Court that "whilst

Article 345 TFEU [...] expresses the principle that the

Treaties are neutral in relation to the rules in the Member

States governing the system of property ownership, that

article does not, however, mean that rules governing the

system of property ownership current in the Member States

are not subject to the fundamental rules of the FEU

Treaty".22

Among said fundamental rules of the Treaty we can find

the rule of non-discrimination, the rules relating to freedom

of establishment and free movement of capital,23 or, in

general – the freedoms laid down in the Treaty,24 and also

competition rules.25

Concerning EU competition law, Member States are free

to undertake economic activity (directly or indirectly) just

like private enterprises. They may therefore act as

investors. At the same time, however, they are subject to

EU competition rules, including normal market conditions

test.26 Specifically, with regard to competition rules, the

General Court agreed with the Commission that "it does

t. LXXVII nr 2/2024 (908) DOI 10.33226/0137-5490.2024.2.4

ISSN 0137-5490   PRZEGLĄD USTAWODAWSTWA GOSPODARCZEGO 23

PUG_4.qxd  26-02-2024  14:43  Page 23



not follow from Article 345 TFEU that the Commission

may not attach consequences to the fact that the State is the

majority shareholder in an undertaking if the Commission

considers that there are objective reasons for doing so".27

The free movement of capital 
and acquisitions of shares

The notion of capital movements

The Treaty does not define the term of the movement of

capital. It is a well-established case law of the CJEU that

this notion can be interpreted by referring to the

nomenclature of capital movements set out in Annex I to

Council Directive 88/361/EEC of 24 June 1988 for the

implementation of Article 67 of the [EC] Treaty. The Court

indicates that despite the repeal of the former Article 67 by

the Treaty of Amsterdam, that nomenclature still has the

same indicative value.28 According to Annex I, capital

movements encompass, inter alia, direct investments such

as acquisition in full of existing undertakings or

participation in existing undertaking with a view to

establishing or maintaining lasting economic links. As

stated in the explanatory notes to Directive 88/361/EEC,

there is participation in the nature of direct investment

where the block of shares held by a natural person of

another undertaking or any other holder enables the

shareholder, either pursuant to the provisions of national

laws relating to companies limited by shares or otherwise,

to participate effectively in the management of the

company or in its control. This concept is understood in its

widest sense and applies to investments of all kinds by

natural persons or commercial, industrial or financial

undertakings, which serve to establish or maintain lasting

and direct links between the person providing the capital

and the entrepreneur to whom or the undertaking to which

the capital is made available in order to carry on economic

activity. Movements of capital encompass also, among

others, the acquisition of shares in the capital market.

The nomenclature would cover operations carried out by

any natural or legal person, including operations in respect

of the assets or liabilities of Member States or of other

public administrations and agencies. It would concern all

the operations necessary for capital movements: conclusion

and performance of the transaction and related transfers.

Transaction of privatisation of a publicly-owned company

may therefore be regarded as a manifestation of movements

of capital which makes the relevant FEU Treaty rules

applicable.

Prohibition of obstacles

According to Article 63(1) TFEU, all restrictions on the

movement of capital between Member States and between

Member States and third countries shall be prohibited. The

following paper analyses the free movement of capital

within the internal market, and therefore regulations

concerning the relations with third countries will not be

taken into consideration.

The notion of a 'restriction' in Article 63(1) TFEU is

understood in a wide sense. It encompasses not only actual

prohibitions or limitations but also measures which are such

as to discourage non-residents from making investments in

a Member State or to discourage that Member State's

residents from doing so in other Member States.29

Taking into account the main subject of this paper it

should be considered whether non-discriminatory measures

(such as a ban on privatisation) can equally be qualified as

forbidden by article 63(1) TFEU. It has been submitted in 

a few instances30 that measures which apply to all Member

State nationals without discrimination on grounds of

nationality do not restrict access to the market. The Court

disagreed and ruled that the prohibition laid down in

Article 63 TFEU "goes beyond the mere elimination of

unequal treatment, on grounds of nationality, as between

operators on the financial markets". According to the case

law, non-discriminatory measures can therefore infringe

Article 63(1) TFEU if they are liable to deter also investors

from other Member States from making investments and,

consequently, affect access to the market.31

Public ownership as a restriction 
to the free movement of capital

One might wonder whether it was in the opinions of AG

Colomer where we could find early contestation of the

compatibility of public ownership of enterprises with EU law.

According to opinion in cases C-367/98, C-483/99 and 

C-503/99, the AG found it "almost unthinkable that the

Treaty should be intended to allow the Member States to

retain the full shareholding in any undertaking, with the

maximum restriction on the freedoms of establishment and

movement of capital which that implies, and, at the same time,

to stand in the way of a liberalised system subject to limited

administrative conditions which are non-discriminatory and,

therefore, more in keeping with the aim of integration".32

In an opinion by the same author issued some 18 months

later, in cases C-463/00 and C-98/01, AG Colomer took the

position that "there is no doubt, however, that public

ownership of undertakings does entail, for economic

operators from other Member States, a clear restriction on

freedom of establishment (or, if you prefer, free movement

of capital). Similar restrictions can result merely because

public bodies have holdings (regardless of their size) in the

capital of private companies. [...] So, if Article 295 EC does

not, in relation to the systems of property ownership in the

Member States, allow the fundamental rules of the Treaty

to be applied less rigorously, creating a presumption of

legality, the State's involvement in companies must be

justified in each case in accordance with the established

case-law of the Court".33
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Despite rather categorical expressions used in the

opinions one is tempted to wonder whether public

ownership of enterprises is indeed regarded by the AG as

genuinely contrary to the Treaty or is it rather a rhetorical

juxtaposition intended to highlight irrational conse-

quences of the stance of the Commission and the Court in

these cases. I have an impression that the latter is true

because of the contrasting nature and conditionality of

AG Colomer's statement ('should... and at the same time',

'if Article 295 EC does not'). This seems all the more

evident in the light of the final sentences of paragraph 37

opinion in cases C-463/00 and C-98/01: "The judgments of

4 June 2002 thus mark the end of free State intervention

in companies as it has hitherto been understood. I am not

sure that the Court sought that result but it cannot be

avoided if its principles are taken to their logical

conclusion. In any event, the judgments, without stating

why, ignore the question of the application and scope of

Article 295 EC. That cannot be done with impunity, even

in the name of the fundamental freedoms, since in the

scheme of the Treaty Article 295 EC is as important as

they are".34

The compatibility of public ownership of enterprises with

the internal market has been also called into question less

ironically. It has been submitted that if states exercise their

ownership rights based on political rather than market

logic, constraints about Member State-controlled invest-

ments might be justified (Schweitzer, 2011, p. 262). 

A similar concern can be found in the opinion of AG

Maduro in joined cases C-463/04 and C-464/04: public

(partial) ownership of a company does not infringe the free

movement of capital ("does not reduce the attractiveness of

cross-border investments in that company"), as long as the

public body concerned does respect the normal rules of

operation of the market. However, the AG points out that

public bodies are naturally inclined to adjust their conduct

in light of the interests of those to whom they are

accountable.35 This position was taken by the AG in an

analysis concerning the compatibility of privileged shares

held by a public body. It does nonetheless address a wider

problem of incentives and standards of behaviour of public

body-shareholder as participants in the market.

Discussing the above problem one has to indicate that

both privately- and publicly-owned enterprises are bound

by EU competition rules. Additionally, relations between 

a Member State and enterprises are subject to state aid

restrictions and – in the case of public enterprises –

Transparency Directive.36 Those legal instruments are

supposed to relatively fully integrate this category of

companies into the economy operating according to market

requirements. To some extent, this addresses the concerns

regarding non-market motivations of publicly-owned

enterprises (Schweitzer, 2011, p. 262). 

Finally, even if it were true (and it probably is) that state-

owned companies are to some extent inherently associated

with non-mercantile motivations, it is precisely the situation

which should be accepted in EU law in light of Article 345

TFEU. 

Implications of the 2013 Essent judgment

The judgment

An important blow to the neutrality principle came with

the Essent judgment.37 The case concerned, among others,

Dutch provisions precluding the ownership by any private

individual of shares in an electricity or gas distribution

system operator active in the Netherlands. The Court found

that the objective of this legislation is therefore to maintain

a body of rules relating to public ownership in respect of

those operators, to which Member States are entitled under

article 345 TFEU.38 This could well conclude the reasoning

of the Court, in line with the AG's advice. According to AG

Jääskinen, "the fact that no private investor may buy shares

or interests in a company reserved for public shareholders

cannot be regarded as a restriction prohibited by the Treaty,

since it is precisely an element of the system of property

ownership that the Treaty does not seek to change […] and

consequently a body of rules in a Member State, such as that

at issue in the main proceedings, under which the shares in

a distribution system operator can be transferred only to

public bodies and to certain companies wholly owned by the

public authorities (the prohibition of privatisation),

constitutes a body of rules governing a system of property

ownership for the purposes of Article 345 TFEU and is, in

that regard, compatible with European Union law".39

Unfortunately, the Court apparently took seriously the

sarcastic reasoning of AG Colomer presented a decade

earlier40 and found that the prohibition of privatisation as

such constitutes a restriction of the free movement of

capital. The judges applied a well-established formula,

according to which "Article 345 TFEU does not mean that

rules governing the system of property ownership current in

the Member States are not subject to the fundamental rules

of the FEU Treaty", and – because "the prohibition of

privatisation means that no private investor can acquire

shares or interests in the capital of an electricity or gas

distribution system operator active in the Netherlands"41 –

Dutch provisions were found to impede capital movement.

Consequently, and regardless of Article 345 TFEU, they

need to be justified by the Member State concerned. 

This, in turn, led the Court to an interesting manoeuvre

in paragraph 53 of the Essent judgment. There, the Court

held that Article 345 TFEU cannot justify a restriction on

the rules relating to the free movement of capital. However,

apparently, that does not mean that the interest underlying

the choice of the legislature concerning the rules on the

public or private ownership of the electricity or gas

distribution system operator may not be taken into

consideration as an overriding reason in the public interest

which may justify the restriction. E. Durand regrets that the

Court did not further develop its reasoning, leaving it up to

the national court to refer to the objectives of the

legislation which adopted the principle of public ownership

and, if there is an economic objective, to determine whether

the pursuit of the latter responds, at the same time, to an

objective of general interest (Durand, 2014).
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The judgment's implications

Essent judgment (to the extent discussed above) deserves

negative feedback and I wish to express my disappointment

that it sparked a rather modest number of comments, even

though its importance for Article 345 TFEU (and for the

economic choices of the Member States) can be

fundamental. The Court may not have imposed an express

obligation to privatise state enterprises. However, the

position taken by the judges effectively leads to a situation

in which the political choice of the Member States whether

to privatise or not becomes subject to scrutiny from EU

institutions. What, then, is the relevance of the neutrality

principle? Free movement of capital could well be

restricted for reasons indicated notably in Article 65 TFEU

or mandatory requirements of general interest, without

even any reference to Article 345 TFEU. To an extent, 

I therefore share the perspective of I. Antonaki, according

to whom the interpretation adopted by the CJ in the Essent

case "seemingly renders Article 345 TFEU devoid of any

meaning whatsoever" and that the consequence would be

that there should be no public ownership in Europe

(Antonaki, 2016, p. 89). Consequently, I disagree with 

K. Haraldsdóttir, according to whom "the Court's approach

should not have come as a surprise. Essentially, the Court

reaffirmed the broad scope of application of the

fundamental Treaty provisions" and that the principle of

neutrality only should affect the assessment of possible

justification (Haraldsdóttir, 2020, p. 20; in a smilar vein

Penttinen, 2015, p. 110 who also is not surprised).

It has to be emphasised that this is the case despite the

absence of discrimination on the grounds of nationality.

Should a Member State decide to introduce a restriction of

discriminatory nature, interference from the part of EU law

would be justified. In such circumstances, nationals of other

Member States would find themselves in a disadvantageous

situation. 

We need also to distinguish between cases of prohibition

of privatisation and those where a decision to privatise has

been made but it is subject to restrictions. For example, in

case C-244/11 it was held that "if a State decides to

transform public undertakings into public limited

companies whose shares are quoted on a stock exchange

and may, in principle, be purchased freely on the market,

allowing a non-State shareholder to establish itself in 

a significant way within those companies, as is the case of

the strategic public limited companies at issue, it cannot be

accepted that Article 295 EC may be invoked by a Member

State to remove such acquisitions from the ambit of the

fundamental freedoms guaranteed by the Treaty by making

those acquisitions subject to a prior authorisation scheme,

as an unjustified lacuna in the system of protection of those

fundamental freedoms will otherwise be created".42

Clearly, the Court found the Greek measures to

constitute an obstacle which is not exempted from the

scrutiny on the basis of Article 345 TFEU despite their non-

discriminatory nature. However, case C-244/11 differed in

an important way from the Essent case: as the Court

pointed out, Greek authorities did take a decision to

privatise and it was the conditions of the privatisation

scheme which were judged contrary to the Treaty.

Conversely, in the Essent case, the Member State tried to

avoid any privatisation. Therefore, the latter judgment

constitutes a notable step further on the path of negative

integration.

It might be pointed out that the Essent judgment was

favourable for the Dutch prohibitions of privatisation after

all. The Court suggested that they might be justified on the

grounds of protection of public interest. This is however

beside the point. The qualitative change consists of

demanding the Member State to explain its reasons for the

exclusion of privatisation. The intensity of scrutiny applied

by EU institutions may vary and is of secondary importance.

The outcome of the Essent case is even more perplexing if

we consider that the prohibition of privatisation can concern

not just companies, but any other type of state assets.

Finally, if the prohibition of privatisation constitutes 

a restriction on the free movement of capital because no

private investor can acquire shares or interests, would the

Court apply the same reasoning to national policy not based

on national legislation but having an equivalent effect? 

I specifically think of a situation in which the responsible

authority of a Member State refuses to privatise certain

companies not because it is legally precluded from

privatising but because it is the government policy not to do

so. Effectively, the result of such a policy would be

equivalent to a prohibition of privatisation. However, in

light of Article 345 TFEU, I find it unacceptable that 

a government would have the duty to justify its non-

privatisation policy to EU institutions. Yet this seems to be

the logical consequence of the Essent judgment. 

Conclusions

The principle of neutrality, as codified in Article 345

TFEU, leaves to the Member States the decision

concerning the ownership of companies and other assets. Its

relevance has been gradually sapped by other norms of EU

law, notably the internal market freedoms and competition

law. After the Essent judgment, the status of the principle

has been further reduced, if not rendered nugatory. 

A Member State deciding to exclude privatisation in certain

branches needs to justify its decision and its justification 

will be subject to review by the EU, anyway. Apparently, the

situation would be the same with Article 345 TFEU out of

the picture: if a prohibition of privatisation is to be

regarded as an obstacle to the free movement of capital, it

could nevertheless be justified under Treaty provisions

(notably Article 65 TFEU) or due to an overriding reason

in the public interest. Effectively, this results in an implied

duty to privatise, unless the Member State is able to

convince the Court that there are important reasons not to

do so. Such an approach is difficult to reconcile with Article

345 TFEU.
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